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The Auditor’s Report 


Considerable interest has been aroused in Melbourne by the 
issue of a company balance sheet bearing an auditor’s report 
couched in terms unusual in Australia. 

The full text of the report was as follows (the italics being 
ours) : 

“We report to the shareholders of . . . Limited that we 
have made an examination of the Company’s balance sheet 
at 30th June, 1937, and of the profit and loss account for the 
year ended on that date. /n connection therewith we have 
examined or tested accounting records of the Company and 
other supporting evidence, and obtained from officers and 
employees of the Company all the information and explana- 
tions we have required: we have also made a general review 
of the accounting methods, but we did not make a detailed 
audit of the transactions. In our opinion, based upon such 
examination, the foregoing balance sheet and related profit 
and loss account are properly drawn up; and, in accordance 
with accepted principles of accounting maintained by the Com- 
pany during the year under review, exhibit a true and correct 
view of the state of the Company’s affairs and the results of 
its operations for the year, according to the best of our infor- 
mation, and the explanations given to us and as shown by the 
books of the Company.” 

It will be observed that the report includes the phraseology of 
the report which the auditor of a company is required to make 
by S. 121 of the Victorian Companies Act 1928, and if the words 
in italics were omitted, would be practically identical with the form 
which has been generally used by auditors in England and in 
Australia for many years. This form follows the wording of 
S. 113 of the English Companies (Consolidation) Act 1908— 
upon which the Victorian Act of 1910 was based—and the opinion 
of learned counsel obtained by the Institute of Chartered Accoun- 
tants in 1908 as to the requirements of that section. 

The inclusion of the words in italics has apparently given in 
some quarters the impression that the report in question was 
“qualified” in the sense that something less than the customary 
scope of a company audit had been carried out, and that the auditor 
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was not prepared to accept the full degree of responsibility which 
is usually involved in a company audit. 

We are informed that the report was not intended to convey such 
an impression, and that, in fact, there was nothing, either in the 
accounts themselves, or in the scope of the audit, which necessi- 
tated any specially limited or qualified report. The explanation 
of the addition of the unusual phrases lies, not in any misguided 
attempt to avoid responsibility, nor in any failure to appreciate the 
lesson of the London and General Bank case, but in an attempt 
to devise a form of report which would adequately describe the 
nature of the work usually carried out in the course of a company 
audit. In this instance, as in most other audits, it would be a costly, 
if not impracticable, task for an external auditor to conduct a 
detailed investigation into each and every individual transaction 
of the company, and the auditor concerned believes that the usual 
form of auditor’s report to shareholders is misleading in that it 
tends to indicate that such a comprehensive investigation has been 
conducted. 

The report is, in fact, the result of the grafting of an approved 
American form of audit report on to the conventional English 
and Australian form. The American form referred to is that 
suggested in 1933 by the Special Committee of the American 
Institute of Accountants in correspondence with the New York 
Stock Exchange. The correspondence leading up to the sugges- 
tion and the reasons therefor will be found in Chapter XII of 
Volume I of Twenty-five Years of Accounting Responsibility, by 
G. O. May, which was reviewed in the October, 1936, issue of 
this journal. 

In view of the present discussion, it is interesting to observe 
two points in particular concerning the American attitude as to 
the circumstances in which such a form of audit report would be 
appropriate. In the first place, it was suggested for use only after 
the auditor had made an “examination of the character outlined 
in the bulletin (of the American Institute of Accountants), V eri- 
fication of Financial Statements’—an examination quite as com- 
prehensive as that usually carried out by auditors in Australia. 

Secondly, in making the suggestion, Mr. May, as Chairman of 
the Special Committee of the American Institute, expressed the 
belief that “it will be desirable to use language which may under- 
state what has been done rather than to incur the risk of the extent 
of the examination being exaggerated by the reader.” 

These considerations make it evident that, in America, a form 
of report such as that under consideration is not regarded as being 
unduly limited. It must be remembered, however, that the force 
of custom is strong, and that departure from an orthodox form 
which has been hallowed by long usage may be expected to excite, 
even if it does not justify, surprise and inquiry. 

Though the American model has been closely followed in the 
report, the terms of the Victorian Act have made it impossible to 
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adopt one of its most significant features. The American form 
speaks of the balance sheet as fairly presenting the position of the 
concern at a given date, whereas the Victorian experiment—being 
bound to some extent by the phraseology of the Victorian Act— 
speaks of it as exhibiting a true and correct view of the state of the 
company’s affairs. When one considers the inherent limitations of 
a balance sheet and the extent to which it is dependent upon 
opinions as contrasted with determinate fact, it must be confessed 
that it is preferable to use the term fairly present than to overstate 
the case by holding out any balance sheet as a true and correct 
picture. 

Important questions are thus raised by this departure from 
precedent. Is it true that auditors’ reports in Australia are mis- 
leading and that our Companies Acts require auditors to sign 
reports which convey a false impression of the nature and purpose 
of balance sheets? If it is true, what can the profession do about it ? 

To put it in another form: “Does the typical shareholder believe 
that an auditor’s report, given without qualification, indicates that 
he has examined in detail every transaction of the company, and 
does he imagine that a company balance sheet purports to set out 
a series of indisputable facts?” Probably not so explicitly, but yet 
we fear there is more than a germ of truth in the criticism that it 
is generally assumed that the auditor has done much more than he 
has, or than is practicable, and that the balance sheet is a much 
more definite document than its authors and editors conceive it 
to be. If that be so, and to the extent that it is so, we are commit- 
ting the mistake, which Mr. May was concerned to avoid, of 
incurring “the risk of the extent of the examination being exag- 
gerated by the reader.” 

Precedents, to an accountant as to a lawyer, are not to be lightly 
discarded. But if a time-honoured custom can be shown to be 
faulty or injurious, age or prescription is no justification for its 
continuance. It is not so long since the expression “Audited and 
Found Correct” was so common at the foot of balance sheets as 
to be almost stereotyped. Even to-day, it may occasionally be 
found, especially on the balance sheets of associations, clubs and 
the like, but, largely as a result of developing company legislation, 
we have moved on from that all-embracing approbation to a form 
of report more nearly related to the character of the work which, 
as auditors, we do. 

There is no apparent reason why, if a more appropriate form be 
found, we should not still further refine our meaning. But to be 
fully effective, and to avoid the possibility of misinterpretation 
of any deviation from the orthodox, it would seem that the better 
form, when and if devised, should be generally adopted. That, of 
course, is a matter for the profession, as a whole, working through 
the Institutes, rather than for individual practitioners, no matter 
how courageous or how conscientious in the pursuit of accuracy 
of expression. 
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The best that can happen, as a result of this interesting experi- 
ment, is that it shall arouse widespread interest in the form of the 
auditor’s report and in the phraseology of Companies Acts, and 
that the whole question of the importance of audit reports may 
consequently become so impressed upon auditors generally as to 
lead to an overhaul of the orthodox form. 

In one respect, at least, reform is overdue. Too often, the auditor's 
report is spoken of, by auditors themselves, as an auditor’s “cer- 
tificate.” This, in spite of the fact that the auditor’s report on the 
balance sheet is described as a report in the Companies Acts, and 
in spite of the insistence of leading text-books, for more than 
twenty years, on the dangers of popular misconception of the report 
as a certificate. See, for instance, the treatment by Professor 
Dicksee, in the eleventh edition of Auditing, of the circumstances 
in which the “altogether gratuitous substitution of the term cer- 
tificate for report conveyed with it a fictitious idea that the balance 
sheet was a statement of fact capable of absolute verification, instead 
of being merely a narrative of accounting parties brought back 
from them by an independent messenger selected for that purpose 
by reason of his impartiality and trustworthiness.” 

Now that the Companies Acts so clearly discriminate between 
those matters (such, for example, as Unclaimed Moneys) to which 
the auditor is required to certify and those concerning which he 
is required to report, there is surely no longer any excuse for the 
perpetuation by auditors themselves of a confusion which cannot 


fail to be damaging to the interests of the profession. 


Articles in Overseas Accountancy Journals 


Since our last issue, journals containing the following articles 
of interest have been received: 
The Accountant 


August 7, 1937: Leading Article on Preferential Claims under 
Sec. 264 (3) Companies Act 1929 (compare Sec. 297 (3) of 
the N.S.W. Companies Act 1936, which is very similar in 
terms to Sec. 264 (3) of the English Act): Some Notes on 
the early Literature and Development of Cost Accounting in 
Great Britain, Part I of a series of articles by R. S. Edwards, 
Assistant Lecturer in Accounting, London School of Econ- 
omics. The series is continued in the issues of August 14, 
21 and 28: Punched Card Accounting, by H. J. Mercer, a 
short lecture dealing mainly with the use of pre-punched cards 
in stock control, invoicing and sales analysis. 

August 14, 1937: Industrial Change and Unemployment, by 
Professor J. H. Jones: Correspondence on the Subjects of 
Appropriations in Balance Sheets and Approximations to the 
nearest £ in Balance Sheets. 
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August 21, 1937: Leading Article on the Report of the Depart- 
ment Committee of the Board of Trade on Share Pushing 
and a Summary of the recommendations of the Committee. 

August 28, 1937: The British Exchange Equalisation Account, 
an explanation by Professor J. H. Jones of the operation of 
the account: The Banker as a Lender, a lecture by T. E. 
Hurst, Assistant Manager of Lloyds Bank, Birmingham. 

The Journal of Accountancy, August, 1937: Formulation of 
Accounting Principles or Conventions, by F. P. Byerly, an 
examination of the difficulties in formulating generally accept- 
able principles: Accounting in the U.S.S.R., by V. A. Diaka- 
noff, an account of the law regulating the accounts of the State 
industrial organisations in U.S.S.R., so far as it concerns 
Capital Assets: Banking Developments and the Need for 
Research, by J. H. Riddle: Relationship Between the Lawyer 
and the Accountant, by Leonard M. Troub. 

The Incorporated Accountants’ Journal, September, 1937: Alter- 
nate Directors, a note on the powers and mode of appoint- 
ment of Alternate Directors: Fraud in Accounts, a lecture 
by Bertram Nelson: The Control of Expenditure, a paper 
by W. C. Coxall, Borough Treasurer, Chesterfield, on the 
control of expenditure of local governing bodies. 

The Cost Accountant, August, 1937: Market Research, by G. C. 
Stone: Research and Industry, by C. F. Kettering, reprinted 
from the Scientific American. 


Book Review 


An Outline of Statistics. Samuel Hays: Longmans, Green & Co., 
London, February, 1937. Pp. vi + 215. Price 6/-. 

An indication of the rapidly growing interest in Statistical 
Method on the part of students of commercial subjects is afforded 
by the growing number of popular manuals on the science. Though 
the Australian Institutes have not yet included the subject of 
Statistics in their examination curricula, most of the overseas 
Accountancy and Secretarial Institutes have done so, and the need 
of these students is for an introduction to the science not too highly 
spiced with mathematical formulae. 

Mr. Hays has set himself to cater for this demand, and has done 
his work well. Collection, tabulation and diagrammatic representa- 
tion of statistical data are dealt with adequately, though concisely; 
interpretation, analysis, correlation and the mechanism of index 
numbers are succinctly explained; and two short, but stimulating, 
chapters on the Application of Statistical Methods to Business 
Problems and Sales Forecasting and the Estimation of Expenses 
are included. A feature of the book which will appeal specially to 
students is the low price. It is excellent value. 

A. A. FITZGERALD. 
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Company Law and Secretarial Practice Section 
Edited by J. S. McINNEs, F.I.C.A. 


POWER OF COMPANY TO PAY INTEREST OUT OF 
CAPITAL 


By S. 157 of the N.S.W. Act: “(1) Where any shares of a company are 
issued for the purpose of raising money to defray the expenses of the con- 
struction of any works or buildings or the provision of any plant which 
cannot be made profitable for a lengthened period, the company may pay 
interest on so much of that share capital as is for the time being paid up 
for the period and subject to the conditions and restrictions in this section 
mentioned, and may charge the sum so paid by way of interest to capital 
as part of the cost of construction of the work or building, or the provision 
of plant. 

402) The payment of interest in pursuance of this section shall be subject 
to the following provisions :— 

(a) No such payment shall be made unless it is authorised by the articles 

or by special resolution ; 

(b) no such payment, whether authorised by the articles or by special 
‘resolution, shall be made without the previous sanction of the Court 
(Note A); 

(c) before sanctioning any such payment the Court (Note A) may, at 
the expense of the company, appoint a person to inquire and report 
to it as to the circumstances of the case, and may, before making the 
appointment, require the company to give security for the payment 
of the costs of the inquiry; 

(d) the payment shall be made only for such period as is determined by 
the Court (Note A), and that period shall in no case extend beyond 
the close of the half-year next after the half-year during which the 
works or buildings have been actually completed or the plant provided; 

{e) the rate of interest shall in no case exceed four per centum (Note B) 
per annum or such other rate as is for the time being prescribed by 
general rules (Note C) ; 

(f) the payment of the interest shall not operate as a reduction of the 
amount paid up on the shares in respect of which it is paid; and 

(g) the accounts of the company shall show the share capital on which, 
and the rate at which, interest has been paid out of capital during 
the period to which the accounts relate. 

“(3) If default is made in complying with paragraph (g) of Sub-section 2 
of this section, the company and every officer of the company who is in 
default shall be guilty of an offence. 

“Penalty: Fifty pounds (Note D).” 

English Act, S. 54; Q. Act, S. 66; S.A. Act, S. 71; and Vic. 
Act, S. 99. 

Note A. Board of Trade, in Eng. Act; Crown Law Officer, in 
Q. Act; Attorney-General, in Vic. Act. 

Note B. Five per centum per annum or such lower rate, in Q. 
and S.A. Acts; four pounds per centum per annum or 
such lower rate, in Vic. Act. 

Note C. Order in Council, in Eng. Act; Governor in Council 
by Order in Council, in Q. Act; Rules of Court, in 
S.A. Act. 

Note D. Sub-section (3) is not in the Vic. Act. Twenty pounds 
in S.A. Act. 
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Apart from interest on calls on shares paid in advance, payments 
made to shareholders as such in respect of the shares in the com- 
pany held by them are dividends, and dividends may not be paid 
out of capital. In the case of railway, dock, canal, and other com- 
panies which take a relatively long time to construct their works 
and render them profit-making, it is obvious that, where no income 
is earned by the companies during the period of construction, no 
dividends can be paid to shareholders, and it was so held in Re 
Alexandra Palace Ce. (1882) 21 Ch.D. 149. But long before that 
decision it had been the practice in England to grant companies 
of the kinds mentioned special statutory power to pay a limited 
rate of “interest” to their shareholders during the period of con- 
struction, despite the non-income-earning position of the company. 

Palmer states that “Some of the Indian railways, with the 
approval of the Secretary of State, paid interest during construc- 
tion, under a power in their memorandum of association; but this 
having been found to be illegal, an Act was obtained (The Indian 
Railways Act 1894), authorising sub modo payment in the future 
and sanctioning past payments.” 

The Report of the English Board of Trade Company Law 
Amendment Committee of 1906 contained the following paragraph : 

“Payment of Interest during Construction—We think that, 
subject to proper safeguards and restrictions, such as obtaining 
the sanction of the Board of Trade or of the Court, a company 
expending paid-up share capital in the construction of buildings 
or works of magnitude, which cannot be placed in a profit-earning 
condition for a lengthened period, should be empowered during 
construction to pay interest on such expenditure out of capital, and 
to treat such payment as part of the cost of construction. Cases 
commonly arise in which the inability of companies thus to pay 
interest out of capital during construction, discourages and impedes 
the construction or carrying out of works of a desirable character, 
and Parliament, in its Standing Orders, and in the Indian Railways 
Companies Act 1894, has recognised the propriety in some cases 
of providing for such payments. We recommend the extension of 
the principle.” 

As the result of this recommendation a general power to pay 
interest on capital during construction was inserted in the English 
Companies Act of 1907, and the provisions of the English Act of 
1929, adopted in S. 157 of the New South Wales Act, as printed 
above, follow very closely the provisions of the 1907 Act. 

The word “interest” in S. 157 is a misnomer, as payments on 
share capital whilst a company is a going concern are dividends, 
but it is generally considered in England that the word “interest” 
was used to distinguish payments made to shareholders out of 
capital from similar payments made out of profits, and the phrase 
“interest on capital during construction” has been in use in England 
for over fifty years. 

The English provisions are rarely used: it is doubtful if the 
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applications under the section average two per annum over a 
period of years. By reason of the requirement of the N.S.W. Act 
that the sanction of the Court must be obtained, it is to be feared 
that applications under S. 157 will be fewer than would have been 
the case had the sanction of the Attorney-General or the Governor 
in Council been sufficient. 


A New ZEALAND CASE 


S. 66 of the New Zealand Companies Act 1933 is to the same 
effect as S. 157 of the N.S.W. Act, the sanction of the Supreme 
Court being requisite. In Jn re Hume (Cobb River) Electric 
Power Co. Ltd. (1936) N.Z.L.R. 946; Gazette L.R. 660, the 
company had been formed for the purpose of constructing and 
operating a plant to generate electricity by water power, and shortly 
before the matter came before the Court—October, 1936—had 
issued a prospectus inviting the public to subscribe the capital 
necessary for the undertaking. It was contemplated that the work 
of constructing the plant would not be completed and rendered 
profitable before August, 1938. 

The Company petitioned the Court to approve of the payment 
of interest out of capital until August, 1938, or such further date 
as might be necessary for its completion. The petition asked the 
Court to sanction the payment of interest for a period “within 
which the works and plant to be constructed and approved by the 
Company are actually completed and provided, and that such 
period extend to the close of the half-year next after the half-year 
during which the works have been actually completed and the plant 
provided.” 

In the course of his judgment, Mr. Justice Northcroft said: “In 
effect, therefore, the authority of the Court is sought for a continu- 
ance of payments until the works are completed without any limita- 
tion of date. If it were agreed that the sanction of the Court should 
operate in the future in this way, it should at least be necessary to 
fix a date beyond which interest could not be so paid without a 
further application to the Court and an exposition of the circum- 
stances then prevailing. 

“TI am not prepared, however, to go as far as this, as I do not 
consider the section justifies any such sanction as is sought for in 
this petition 

“Before sanctioning any such payment, the Court may order an 
inquiry, and in any event the Court is required to fix the period for 
which an approved payment is to be made, with a limitation that he 
period is not to extend beyond the half-year next after that during 
which the works have been actually completed. The whole scheme 
of the section, as far as it affects the sanction of the Court, appears 
to relate to specific payments then in contemplation, and not, as in 
this petition, to a general approval of a scheme. It is to be noted 
that Sub-section (b) forbids a payment ‘without the previous 
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sanction of the Court.’ This, I think, is intended to mean a particu- 
lar sanction immediately previous to the payment, and not a general 
sanction given some time in advance. Again, Sub-section (c) 
directs an inquiry and report to be made. This, I think, is inappro- 
priate at the present stage of the history of this company, but might 
well be undertaken by the Court after the works have been in pro- 
gress for some time with a view to ascertaining the rate of progress, 
the cost of the works in relation to the capital, and soon. Again, by 
Sub-section (d) the Court is required to fix the period for which 
the payment may be made. This, it is argued in support of the peti- 
tion, indicates that a period in the future is intended to be fixed. 
This is not necessarily the case, as the language used may equally 
apply to a determination by the Court of a period already passed 
in respect of which the payment is to be made. Indeed, the closing 
words fixing the ultimate period as being ‘in no case beyond the 
close of the half-year next after the half-year during which the 
works or buildings have been actually completed or the plant 
provided’ strongly suggest a consideration of the matter after and 
not before the period involved.” 

His Honour held that the whole scheme of Section 66, so far as it 
affected the sanction of the Court, related to specific payments then 
in contemplation, and not to a general approval of a scheme; that 
the approval of the Court should be given when the company pro- 
posed to make such a payment, and at a time when the propriety of 
the proposed payment could be examined in the light of the events ; 
and that, therefore, the petition was premature, and should, accord- 
ingly, be dismissed. 

STATEMENT IN “AccouNTS” 

Paragraph (g) of Sub-section (2) of S. 157 provides that— 
“The accounts of the company shall show the share capital on 
which, and the rate at which, interest has been paid out of 

capital during the period to which the accounts relate.” 
The phrase “accounts of the company,” coupled with the phrase 
“during the period to which the accounts relate,” adds to the diffi- 
culties of interpreting the provisions of The Companies Act relating 
to accounts. In view of the importance of the point, we shall deal 
with it in a special note later on. In the meantime the effect of S. 
104 on any payments made under S. 157 may be considered. By 
S. 104 (1) every balance sheet of a company shall state how the 
values of the fixed and floating assets have been arrived at. Where 
interest has been charged as part of the cost of construction of an 
asset, that fact should be stated in the balance sheet of the company. 


INTEREST ON LOAN MoNEyYsS 
Interest payable on debentures and other loan moneys may be 
paid irrespective of whether the borrowing company has com- 
pleted the construction of the works or not, and irrespective of 
whether profits have been earned or not, and any amount so paid 
during the period of construction of the works may be charged 
to capital as part of the cost of construction of such works. 
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The latter point was decided in Hinds v. Buenos Ayres Grand 
National Tramways Co. Lid. (1906) 2 Ch. 654. In that case the 
company named was a tramway company, and for the purpose of 
converting its undertaking to a system of electric traction, it issued 
debentures. The company also issued certain income debenture 
bonds, bearing interest at 5%, each year’s interest thereon being 
payable exclusively out of the profits, if any, made by the company 
during the year. The directors passed resolutions that the interest 
on these debentures should be treated as part of the cost of con- 
struction, and charged to capital account during the construction of 
the works. The result of this arrangement was that the directors 
were able to show sufficient profit on revenue account to enable 
them to pay interest on the income debenture bonds. The memo- 
randum and articles of association of the company contained no 
provisions relating to the matter. Hinds, a shareholder in the 
company, issued a writ asking for a declaration that the interest 
on the debentures was not part of the cost of the conversion, and 
ought not, during any period whatever, to be charged to capital 
account, but should be considered payable out of revenue; and an 
injunction to restrain the company from paying any interest on the 
income debenture bonds except in accordance with that declaration. 
Warrington J. held (1) there is no general rule of law which 
compels a company to charge to revenue account interest on moneys 
borrowed for the purpose of constructing works, or prohibits it 
from charging it, during construction, to capital account; (2) in 
the absence of any provision to the contrary, companies are entitled 
to act in the same way as commercial men dealing honestly in their 
own business; and (3) therefore the company was at liberty to 
charge the interest in question to capital account. 





COMPANIES ACT PROSECUTIONS 
Accounts OF RECEIVER Not FILep 

For the first time in Queensland a receiver has been prosecuted 
under The Companies Act for default in delivering to the Registrar 
of Companies, within one month after the expiration of a subse- 
quent period of six months from the day of his appointment, an 
abstract in the prescribed form, showing his receipts and payments 
during that period of six months and the aggregate amount of his 
receipts and payments during all preceding periods since his 
appointment, and that such default still continued. 

It appears that the defendant, F. Ambrose, accountant, was 
appointed receiver of Poinsettia Hosiery Mills Pty. Ltd. on Decem- 
ber 18, 1933. He accepted the appointment and delivered his first 
abstract in the prescribed form, but since then no abstract had 
been delivered, though one was due every six months. The solicitor 
for Ambrose explained that the debentureholder desired to appoint 
a receiver and, being advised that he could not appoint himself, he 
appointed Ambrose as nominal receiver. Ambrose did not handle 
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any money or possessions and could not fill in the abstract, as the 
books and documents were kept by the debentureholder, who was 
stated to have left Queensland. Ambrose pleaded guilty and the 
Magistrate imposed a fine of £1/14/- plus 6/- costs, in default, 
14 days’ imprisonment. 

In the course of the hearing, counsel for the Crown Law Office 
admitted the extenuating circumstances but said the offence was 
regarded as serious as the company was now being wound up by 
the Court, and the liquidator complained that he could not obtain 
certain information. The prosecution was intended to serve as a 
warning to all persons that they must comply with the requirements 
of The Companies Act. 

ANNUAL RETURN Not FILepD 

On the same day, Brisbane Car Wreckers Ltd. was charged 
with making default in forwarding to the Registrar of Companies 
a copy of the annual return. The Magistrate convicted the com- 
pany and imposed a fine of £26, plus £4 costs. G. W. Aldridge, 
a director and secretary of the company, was charged with having 
knowingly and wilfully permitted the default. Aldridge was fined 
£20, plus £2/8/- costs, in default, imprisonment for two months. 
Both these cases were heard ex parte. 


MINIMUM NUMBER OF DIRECTORS 


By S. 120 (1) of the New South Wales Companies Act: “Every 
company registered after the commencement of this Act shall have 
at least three directors, except a proprietary company, which shall 
have at least two directors.” 

A reader states that it has been contended in Sydney that as every 
proprietary company is registered after the commencement of the 
1936 Act the result is that every proprietary company, irrespec- 
tive of the date of the original registration of the company, must 
have at least two directors, and he asks for a note on the point. 

We have no hesitation in expressing the opinion that the phrase 
“every company registered after the commencement of this Act” 
in S. 120 (1) means “every company incorporated (or formed 
and registered) after the commencement of this Act,” and there- 
fore the requirement of S. 120 (1) does not apply to a company 
incorporated under the repealed Acts. The phrase does not mean 
“every (existing) company registered as a proprietary company 
after the commencement of this Act.” 

That the phrase has the meaning we have stated is clear from 
a number of other sections in the Act where it is used. By S. 18 
(2), “in the case of a company limited by shares and registered 
after the commencement of this Act, if articles are not registered, 
or, if articles are registered, in so far as the articles do not exclude 
or modify the regulations in Table A, those regulations shall, so 
far as applicable, be the regulations of the company. . . .” 

By S. 23 (1), “in the case of a company limited by guarantee 
and not having a share capital, and registered after the commence- 





172 THE AUSTRALIAN ACCOUNTANT OCT, 


ment oj this Act, every provision in the memorandum or articles 
or in any resolution of the company purporting to give any person 
a right to participate in the divisible profits of the company other- 
wise than as a member shall be void.” The phrase is repeated in 
a similar context in S. 23 (2). 

There can be only one registration of a company. From the 
moment a company is incorporated until it is dissolved, it is the 
same company; change of name, alteration of objects, conversion 
into a proprietary company, conversion of a proprietary company 
into a public company, liquidation, etc, make no difference—it is 
the same company, registered either before or after the commence- 
ment of the 1936 Act. A company registered under the repealed 
Acts and converted into a proprietary company is not registered 
as a company after the commencement of the 1936 Act—it is 
already a registered company. S. 37 (1) sets out the statutory 
requirements of a proprietary company. The proviso to S. 37 (3) 
(b) refers to “the case of an existing company” (defined by S. 6 
as a company formed and registered under or subject to the Com- 
panies Act 1899, or a company deemed to be registered under 
that Act), and provides that in the circumstances therein set out 
an application to register (an existing company) as a proprietary 
company must be made within twelve months of the commence- 
ment of the 1936 Act. 

By S. 37 (4), upon the application of a company, the Registrar- 
General may issue a certificate of incorporation altered so as to 
certify that the company is a proprietary company. (In the case 
of any change of name the Registrar-General, by S. 35 (4), shall 
issue a certificate of incorporation altered to meet the circumstances 
of the case.) And by S. 37 (5) a proprietary company may “tur 
itself into a public company.” S. 91 refers to the certificate, to be 
filed by a proprietary company with its annual return, that the 
company has not, “since the date of its conversion into a pro 
prietary company, issued any invitation to the public, etc.” We 
are definitely of the opinion that it is not possible to spell out of the 
provisions of S. 37, or any other provision of the 1936 Act, that 
a company registered under the repealed Acts, but converted into 
a proprietary company under the provisions of the 1936 Act, isa 
company registered after the commencement of the 1936 Act, and 
therefore a company registered under the 1899 Act—or any former 
Act—and converted into a proprietary company, need not have 
any directors, for S. 120 (1) does not apply to it. 


AGREEMENT TO PAY A SUM CERTAIN “OUT OF THE 
FIRST PROFITS AND IN PRIORITY TO ALL 
DIVIDENDS.” 

Cases dealing with the interpretation of the word “profits” are 
instructive to accountants, and the recent decision of Mr. Justice 
Branson in Stewart v. Sashalite Ltd. (1936, 2 All E.R. 1481), on 
a clause in which that word occurred, is an unusually difficult one. 
The decision further illustrates the care required in using, or defin- 
ing, the word “profits” in sale or service agreements. 





om ica i ee 


Ts 


OCT, 


ticles 
erson 
other- 
ed in 


n the 
is the 
>rsion 
Ipany 
—it is 
lence- 
ealed 
stered 
—it is 
‘utory 
7 (3) 
r S. 6 
Com- 
under 
et out 
ietary 
lence- 


strar- 
as to 
e case 
, shall 
tances 
“turn 
to be 
at the 
L pro- 
> We 
of the 
t, that 
d into 
t, isa 
t, and 
ormer 
_ have 


THE 


5” are 
‘ustice 
|), on 
It one. 


defin- 


1937 THE AUSTRALIAN ACCOUNTANT 173 


The defendant company, Sashalite Limited, was formed in 1930 
to manufacture a flash lamp used in photography. In considera- 
tion of services rendered in the flotation of the company, and of 
the transfer to it of certain rights by the plaintiff, Alexander 
Stewart, the defendant company, in an agreement dated December 
20, 1930, agreed to pay to him the sum of £1,000 “out of the first 
profits of the company, and in priority to all dividends payable in 
respect of any shares in the capital of the company.” The com- 
pany’s balance sheet as at March 31, 1935, showed a balance of 
£698/11/10 to the credit of the profit and loss account 
(apparently this was made up of the profits of two years, £127 in 
1933-34, and £571 in 1934-35). The directors applied these 
profits as follow: as to £393 odd in writing off the company’s 
preliminary expenses, and as to the remaining £304 odd in plac- 
ing it to a patents reserve account. 

The plaintiff claimed the £698/11/10 on account of the £1,000 
due to him under the agreement of December 20, 1930, but Bran- 
son J. decided against him. 

The plaintiff’s case was that, as the amount referred to had 
been earned as the first profits of the company, he was entitled to 
it by virtue of the agreement. The defence of the company was 
that the true construction of the agreement was not that the com- 
pany should pay over any profit shown in the profit and loss 
account, but that Mr. Stewart was to be the first person to benefit 
by way of receipt of profits which, if he were not there, would 
have gone in dividends to the shareholders. The company further 
contended that using the profits to write off the preliminary ex- 
penses, and making a transfer to a patents reserve account, was a 
reasonable and prudent thing to do. 

A number of cases were cited, including Lee v. Neuchatel 
Asphalte Co. (1889), 41 Ch., D. 1; Patent Castings Syndicate 
Ltd. v. Etherington (1919), 2 Ch., 254; and Vulcan Motor & 
Engineering Co. v. Hampson (1921), 3 K.B., 597; but after con- 
sidering these cases, his Lordship said that, apart altogether from 
authorities which had placed certain meanings upon words which 
were not these words, and in circumstances which were not these 
circumstances, there was no help to be got out of the authorities 
at all, and one was driven back to the construction of this particu- 
lar agreement. “It is to be noted that there is a reference to the 
payment of dividends, which would be quite unnecessary if the 
contention urged by the plaintiff is correct. He has got to say, 
‘That is merely ex abundante cautela, or is merely an additional 
warning to the company that they are not to pay any dividends 
until they have paid this claim.’ I think, in view of the fact that 
the question of what are the profits of a company, or what may be 
the profits of a company, is a question which involves so much 
difficulty, and so many different answers according to the different 
circumstances in which the question is propounded, that it is essen- 
tial in this case to look to all the language which the parties have 
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used ; and I do not think I can pass over the words ‘in priority to 
all dividends’ as if they were merely an additional precaution, which 
was quite unnecessary in the circumstances.” Reading the whole 
of the expression together, his Lordship thought that the fair 
meaning to be given to it was that, when the directors come to con- 
sider the payment of a dividend, they must first pay the plaintiff 
his £1,000 out of the moneys which would otherwise be avail- 
able for dividend. 

Plaintiff contended that this was not a fair construction to put 
upon the clause, because it would leave him at the mercy of the 
Board, who might postpone the payment of the £1,000 for an 
almost indefinite period. But his Lordship stated that the answer 
to this was that the company was floated with the intention of pay- 
ing dividends to its shareholders, and Mr. Stewart’s safeguard was 
that nobody could get a penny by way of dividend until the £1,000 
had been paid. It was not suggested that the directors had post- 
poned a dividend in order to injure the plaintiff, or that they had 
acted otherwise than with ordinary prudence. 

His Lordship held that the meaning of the clause was that the 
directors, when they had profits which they would otherwise dis- 
tribute as dividend, have first to pay the £1,000 to Mr. Stewart; 
in other words, his Lordship thought that the meaning of the 
words, “the first profits in priority to all dividends,” was that the 


profits should be profits available for dividends, and therefore the 


action by Mr. Stewart was premature. The reference to priority 
of dividends indicated that the question to be considered was 
whether the directors had used this money in a way of which 
shareholders could not complain if it was not distributed as divi- 
dends, but applied in the way in which it had been applied. In 
his Lordship’s opinion, it was within the powers of the directors, 
instead of making this sum of £698 available for distribution as 
dividend, to apply it in the way in which it had been applied. 


STAYING EXECUTION IN A VOLUNTARY 
WINDING-UP 

In a voluntary winding-up the property of the company is to be 
applied in satisfaction of its liabilities to its general unsecured 
creditors pari passu, Eng. S. 247, and by S. 252 the Court may, 
on the application of the liquidator or any contributory or creditor, 
exercise all or any of the powers which it might exercise if the 
company were being wound up by the Court. Actions, executions, 
distresses, and garnishee and other proceedings may therefore 
be restrained after a voluntary winding-up has commenced. 
The power of the Court is discretionary. The onus lies upon the 
liquidator of showing that an action should be stayed; but, unless 
exceptional circumstances exist, the Court will usually accede to 
an application to stay an attachment or execution, for the principle 
of equal payment would obviously be violated if a creditor of the 
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company were permitted to seize the company’s assets for the 
purpose of paying its debt to him. 

In Anglo-Baltic and Mediterranean Bank v. Barber (1924) 2 
KB. 410, Scrutton L.J. summarised the law thus: “It is now the 
almost invariable practice when a company is in voluntary liqui- 
dation to stay proceedings in an action against it, because the 
result of allowing a judgment creditor to proceed to execution 
might be that, instead of the assets being divided among the 
creditors part passu, the judgment creditor, by enforcing his judg- 
ment, would obtain an advantage over the other creditors . . . it 
is only in very special circumstances . . . that the Court will 
depart from its general practice of staying execution when the 
company is in voluntary liquidation, for the reason that the execu- 
tion, if allowed, would necessarily interfere with the distribution 
of the assets part passu.” 

Mme. Gerard was employed by Worth of Paris Ltd. at a salary 
of £1,500 per annum and a commission of 24% on the turnover 
of the company’s business, the agreement running until July 3, 
1936. 

On February 11, 1936, the company went into voluntary liqui- 
dation as a members’ voluntary liquidation, Leon Pierre Constan- 
tine being appointed liquidator. On February 21 the liquidator 
dismissed Mme. Gerard. On March 4 Mme. Gerard issued a writ 
against the company and claimed £671/4/6, being £33/13/10 
remuneration actually due and the balance damages for wrongful 
dismissal. On May 1 she obtained judgment in default of defence, 
and she therefore became a judgment creditor for that amount. 
She might have proceeded in some other way, but she elected to 
proceed by garnishee proceedings to garnish the moneys in the 
bank account of the liquidator ; and on May 22 she applied to have 
the garnishee order made absolute. 

The bank account of the liquidator was in the personal name of 
the liquidator, which was quite wrong, for in a liquidation the 
company still exists, and the bank account should have been in the 
name of the company, but operated on by the liquidator. However, 
the Court of Appeal held that the mere fact that the bank account 
stood in the name of the liquidator did not make any difference 
to the rights of Mme. Gerard. 

The liquidator defended the application for the garnishee, but 
Hilbery J. made the garnishee order absolute, and the Court of 
Appeal affirmed this judgment. Mme. Gerard thus received her 
money and costs out of the liquidator’s bank account. 

In appealing to the Court of Appeal the liquidator argued that 
the effect of Ss. 246-255 of the English Act of 1929 was to stay 
all proceedings, including garnishee proceedings, brought against 
a company after the commencement of the voluntary winding-up. 
By S. 174, where any company is being wound up by the Court, 
any execution put in force against the estate or effects of the com- 
pany shall be void. This section did not apply to the present case, 
because the company was not being wound up by the Court, but 
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in a voluntary liquidation application may be made to stay pro- 
ceedings. In this case no such application had been made, but the 
Court considered it might properly deal with the case as if such 
an application had been made. That being so, it was in the dis- 
cretion of the Court to grant or not to grant a stay of proceedings, 

This being a members’ voluntary liquidation, it must be taken 
that the company was solvent, as there was no evidence to the 
contrary. There was, therefore, no question of all the creditors 
being paid in full. After citing the quotation from the judgment 
of Scrutton L.J., set out above, Lord Justice Slesser held (and 
Romer L.J. agreed) that there was no evidence of any other claims 
on the company. It did not seem to be a case where there was any 
danger that, instead of the assets being divided among the creditors, 
the judgment creditor might obtain an advantage over the other 
creditors. In the circumstances the case was one in which the 
Court might properly refuse to exercise its discretion to grant a 
stay of execution. 

Gerard v. Worth of Paris Ltd. (1936) 2 All E.R. 905. 

(Eng. S. 174 is reproduced in Qld. S. 179; S.A. S. 200; and 
N.S.W. S. 214. 

Eng. Ss. 246-252 are reproduced in Qld. Ss. 
263-269 ; and N.S.W. Ss. 281-286. 

Eng. S. 247 is reproduced in Qld. S. 253; S.A. S. 26 
N.S.W. S. 282. 

Eng. S. 252 is reproduced in Qld. S. 258; S.A. S. 269; and 
N.S.W. S. 286.) 


Correspondence 
OVERHEAD AND ONCOST 
The Editor, The Australian Accountant 


Dear Sir,—The Institute of Cost and Works Accountants has 
done no more than substitute the word “overhead” for “expense.” 
It has not disposed of the use of the word “oncost” in its legitimate 
sense. 

In many cost systems it is the practice to add to the material plus 
labour cost (popularly called prime cost) of jobs or batches of 
product, something that will cover a proportionate share of that 
job or product in the overhead or indirect expense cost. 

The amount that is added is usually called “oncost” in Australia. 
The total of such oncost charges on all jobs during the period is 
compared with the total of expense or overhead actually incurred 
and the efficiency of the costing system is measured by the close- 
ness of these totals to agreement. 

Perhaps the Institute of Cost Accountants will give a ruling 
as to the proper uses of both terms—‘“overhead” and “oncost”— 
in practical cost accounting. 

Yours truly, 
25 Lockhart Street, R. ADAMSON. 


Caulfield, 1/10/1937. 
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Plant and Machinery Control 
By W. S. RIcHARDSON, A.F.I.A. 


Cost Accountant, Engineering and Water Supply Department, 
South Australia 


It is an extraordinary peculiarity of human nature that cash 
should always be recorded with the utmost rigour, but immedi- 
ately it is converted into stores or plant the lack of regard for 
its safe keeping is amazing. 

In recent years there has been a tendency to tighten up the 
control of stores and materials, and quite a lot has been written 
on the subject of physical control of materials, but with plant 
and tools there is ample scope for co-operation between the 
Engineer and the Accountant whereby huge sums of money can 
be saved every year, and thus increase the earning capacity of 
the business undertaking. 

One of the causes of industrial inefficiency, contributing to- 
wards reduced output, is faulty management of material, plant, 
equipment and men, and it is the purpose of this article briefly to 
explain the Plant Control system in operation in the Engineering 
and Water Supply Department in South Australia. 

The term “plant” is commonly used in Accountancy in con- 
junction with the term “machinery,” i.e., fixed machinery, but 
in thig article I intend to deal with “movable plant” only as it is 
with this type of equipment that an adequate control system is 
so important. 

ACQUISITION OF PLANT 

Plant and tools are acquired by two different methods: 

A. By purchase from an outside firm. 

B. By manufacture in the departmental mechanical shops. 
Standing approval for the purchase or manufacture of sundry 
small items of plant is obtained from the controlling Minister at 
the commencement of each financial year, and the authority of 
the Branch Engineer is then accepted for all purchases or pro- 
duction orders up to the total amount of the standing approval. 
If any item of plant costing over £5 is required the special 
approval of the Engineer-in-Chief is sought up to £50, and over 
that amount the Minister must again be consulted. 

Debit Orders or Cost Accounts to record the purchases, etc., 
are opened in the subsidiary cost system with corresponding 
ledger accounts under the classified subdivisions of plant in the 
main financial accounting system. 


SUBDIVISIONS OF PLANT 


The three main subdivisions of plant are :— 


1. Plant—Machinery. 
2. Plant—General. 
3. Plant—Tools and Sundries. 


B 
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1. Plant—Machinery includes all items of plant which warrant 
a separate Suspense Working Account, e.g., Excavating Machines, 
Air Compressors, Motor Vehicles, etc. 

This plant is depreciated on an hourly working or mileage 
basis, debiting the Working Account and crediting the Deprecia- 
tion of Plant—Machinery Account. 

A hire charge is fixed for items of plant under this section 
which is debited to works and credited to working accounts regu- 
larly each costing period. The hire charge should be sufficiently 
high to cover working expenses, repairs, depreciation and major 
repair fund. 

2. Plant—General includes all items of general plant over 
an approximate value of five pounds when purchased, but which 
are not sufficiently large enough to warrant a special Working 
Account, e.g., Pumps, Concrete Mixers, Small Engines, etc. 

These items are depreciated annually, the basis depending 
largely upon the actual item concerned, i.e., it may be necessary 
to depreciate some items over a short period of time, owing to 
the short life. Rates for depreciation are arranged in collabora- 
tion with the Branch Engineer. The depreciation is charged to 
a debit order for repairs, etc., to general plant and tools which 
is recouped by an overhead charge on labour charged to works. 

3. Plant—Tools and Sundries comprises all other small items 
of plant under £5. One-third of the value of all new purchases 
is once a month transferred to the repairs to general plant, and 
tools debit order, and credited to the debit order for deprecia- 
tion. These items are always shown on the stock sheets at two- 
thirds their original purchase or market price, whichever is the 
lower. 

THE_BNGINESRING AND WATER SUPPLY DEPARTMENT, 


TANT CONTROL SYSTEM - METROPOLITAN AREA 
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District CoNTROL 
Owing to the magnitude of the Department’s activities it is 
obvious that centralised control is out of the question, and 
accordingly the State has been divided into four main districts, 
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each of which has a separate control system :— 


Metropolitan. 
Northern. 
Western. 
Southern. 


METROPOLITAN CONTROL, SYSTEM 


By reference to the chart of the Metropolitan Control System 
it will be observed how each branch of work is catered for, and 
that even plant and tools on loan to private individuals (Sundry 
Debtors) and any special instruments in the safe custody of the 
Engineers and Inspectors are correctly recorded. 


Brn-Carp SysTtEM AT PLANT STORES 


At each control depot a systematised Plant Store with a bin- 
card system is in operation. The total actual stock of branch 
plant is shown in the top section of the bin-card and all new 
purchases, replacements of plant, and likewise any plant con- 
demned or otherwise disposed of, should also be entered in this 
section of the card. The balance recorded in this section repre- 
sents the total stock of plant under the control of the branch. 





Stock Card.................Store. Stock Unit...........Bin. No............. Max.......... Min... 
Previous Card 


Item 
Following Card 





DEPARTMENTAL PURCHASES AND DISPOSALS 





Date lorder or| From | Rec. Is. | Bal Chkd.|| Date |Order or) From} Rec.| Issd.| Bal.| Chkd, 
|Req. No. by |] Req. No. by 
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Issues and receipts to various gangs, mechanical shops, etc., are 
recorded in the lower section of the card, the balance in this 
Section, representing the plant actually in the Plant Store. 

The Plant Storeman is responsible for recording on the bin- 
cards all transactions of plant in and out of the store, such 
postings being checked by an officer of the Accountant’s Staff 
located at the depot. This officer is supplied with duplicate in- 
voices of all payments made on account of plant purchases and 
a Plant Journal is kept in which he records the values of all 
purchases and disposals during the year, such journal being 
periodically reconciled with the Plant Cost Account in the main 
accounting system in the Head Office. The importance of this 
reconciliation with the financial accounts cannot be overstressed. 


LocaTION CARDS 


For all large itemg of plant such as Air Compressors, Engines, 
Pumps, etc., a special set of “Plant Location Cards,” which serve 
the purpose of bin-cards, are, kept and the Plant Storeman records 
thereon at all times the exact location in the Metropolitan Area 
of each particular item of plant. This is of the utmost value to 
engineers, who frequently require special pumps, engines, etc., at 
a moment’s notice when a breakdown occurs or in other emerg- 


ency cases. 
. PLANT REQUISITIONS 


All plant required on jobs is ordered per medium of a “Plant 
Requisition” on the Plant Store, and not requisitioned for direct 
from contractors. Should it be necessary, however, to have items 
of plant forwarded direct to a job to save time or expense, this 
can be done, but the transactions are subsequently recorded by the 
Plant Storeman and checked by the Accounts Officer. 

The plant requisition is made out in triplicate, the original being 
filed in the Plant Store as the storeman’s authority for issue, the 
buff copy is returned to the job with the plant, receipted and 
forwarded to the Cost Office for filing. 


PLANT TRANSFERS 


Plant Transfer Notes are made out for all items of plant 
returned to store or transferred from one gang to another. 
Where the plant is returned to Plant Store, the Storeman retains 
the original and receipts and forwards the duplicate to the 
Cost Office for filing. In the event of a transfer of plant from 
one gang to another, the duplicate transfer note is signed by the 
receiving gang, treated as a requisition by such gang and filed 
accordingly in the Cost Office. The original is forwarded to the 
Cost Office through the Plant Store for noting on the Location 
Cards where necessary. 

CONDEMNED PLANT 

Where any plant is broken or considered of no further use, 
it is returned to the Plant Store by “Plant Transfer Note.” The 
Plant Storeman enters such items on their respective bin-cards 
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and places same in the “Condemned” bin. After the Superintend- 
ing Engineer has authorised the scrapping of such plant, the plant 
Storeman issues same on a “Plant Requisition,” which is signed 
by the Superintending Engineer accordingly, and marked “Con- 
demned.” The original is filed as his authority for such issue 
and the buff copy is forwarded with a “Plant Disposal Form” 
to the Cost Office, where the items are priced and written off 
to the “Repairs and Renewals Account,” crediting “Depreciation 
of Plant Account” in the financial records. It is not necessary 
that the actual items of plant should be returned to the store 
if any expense would be incurred by doing so. In such cases it 
is sufficient for the person in charge of the plant to have the 
Superintending Engineer authorise the scrapping on the job. 
Where this has been done a Plant Transfer Note, signed by the 
Engineer, is forwarded to the Storeman with an indication that 
such plant has been scrapped. The Plant Storeman enters such 
items on the bin-card, and then issues same to “Condemned” on 
a plant requisition, reducing the total stock balance in the top 
portion of the bin-card accordingly. 


PLANT LEDGERS 
Plant Ledgers are provided for all foremen and others con- 
trolling plant on outside works, and record at all times the quan- 
tities of the particular items of plant which are supposed to be 
on the respective jobs. 





The Engineering and Water Supply Department 
GENERAL PLANT 
Item 





| Receipts Returns to yard, etc. 
| Reference Balance Checked 
| on job by 





| 
Daily Total Daily | Total 





The ledgers provide a reference column for the Plant Requisi- 
tion or Transfer number, receipts and disposal columns and a 
balance on job column. These ledgers are checked periodically 
by an officer of the Costing Branch with the file of requisitions 
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and transfers which is kept in the Cost Office, -at the same time 
making a percentage physical check of actual plant on the job. 

Where a job is sufficiently large enough to retain such plant 
ledger a timekeeper or works clerk is usually employed, and he 
regularly posts all transactions therein. Where plant is issued 
to service lorries or small gangs, the plant ledgers are retained 
at the Control Depot by the timekeeper who is responsible for 
recording the time of such gangs. Each foreman or ganger, 
however, has access to his plant ledger at all times for checking 
off his plant. 

CasuaL PLANT 


Where plant is required from the Plant Store by Foreman or 
Gangers for temporary work, to be returned, say, within a day 
or two, it is requisitioned for in the usual way per medium of 
plant requisition, but the requisition is branded “Casual” and 
retained with the buff copy on a separate file pending the return 
of such plant. Upon return the Plant Storeman checks off the 
items with such requisitions and signs the original, returning same 
to the person returning the plant. The date of return of each 
item is marked on the buff copy, which is also branded “Casual” 
and forwarded to the Cost Office in order that the numerical 
sequence of requisitions is not broken. 

Transactions of plant so loaned are not entered on the bin-cards 
but any shortages on return or any plant retained for a longer 
period is treated as ordinary plant and recorded on the bin-cards 
and miscellaneous plant ledgers. 


PILFERINGS 


All shortages of plant, through loss or pilfering, are reported 
immediately to the Superintending Engineer, such report being 
accompanied by a Plant Transfer Note for the purpose of having 
same written off after the necessary enquiries have been com- 
pleted. All pilfering and disposal reports are eventually signed 
by the Branch Engineer before the financial adjustments are 
effected by the Cost Office. Plant lost or pilfered on the job 
is written off to the jobs and the depreciation of plant account 
credited accordingly with the stock sheet value of such plant. 


SunpRY DEBTORS 


Where any plant is hired out to firms or private individuals 
the approval of the Engineer-in-Chief is first obtained, quoting 
the hire rate to be charged, the docket authority being quoted on 
the plant requisition forwarded to the Cost Office. A separate 
“Sundry Debtors” file is kept from which charges are put through 
monthly to the Sundry Debtors Ledger and credited to the repairs 
and renewals of plant account in the main accounting system. 


STOCK-TAKE 


Stock-take of plant is made annually by physical count and 
checked with the bin-cards and plant ledgers. 
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The plant recorded on bin-cards, plant location cards, and plant 
ledgers represents the total stock of plant at all times. If all 
transactions have been recorded correctly throughout the year, 
the total should agree with the figure shown in the top section 
of the bin-cards, representing the total Branch Stock. 

Plant Stock Sheets are compiled annually after all stock has 
been reconciled with bin-cards, etc., any necessary adjustments 
being effected immediately at the conclusion of the Stock-take. 
The Stock Sheets are then reconciled with the Cost Accounts in 
the financial system before submission to the Accountant to 
support his Plant Stock as stated in the departmental Balance 


1, = 
eets. 
si CONCLUSION 


In conclusion might I add that there has been a great deal of 
misconception as to the value of a complete plant control system, 
but in large engineering construction undertakings, where huge 
sums of money are invested in Plant (the depreciated value of 
our movable plant in the Metropolitan area is in the vicinity of 
£50,000) it is imperative that promiscuous and careless handling 
of such a valuable asset be not permitted. 


The Professional Office 


By Greorrrey T. CLARKE, A.F.I.A. 
Associate in Commerce, University of Adelaide 


An accountant in public practice, if reasonably diligent and 
capable, will eventually become recognised by those very qualities 
alone, but the young man commencing practice finds clients few 
and prospects anything but bright. The ethics of the profession 
to which he has been articled, or in which he has spent some years 
in clerkship, rightly preclude his advertising or adopting any 
unusual methods in attracting business. There are, however, 
means by which he can distinguish himself from the average 
practitioner and still adhere to the strictest of professional codes. 

How seldom is office stationery and equipment given the care 
in its selection that the status of the professional office calls for. 
The fustiness of the Victorian professional chambers is still with 
us in many accountants’ offices, and while they may have become 
established through many years of conscientious service to the 
business community, the attraction of a well-equipped modern 
office as an encouragement to business cannot be overlooked. 

The suggestion of modernity does not necessarily connote heavy 
expense ; indeed, simple, useful furniture is frequently more attrac- 
tive than ornate or pretentious pieces. An attempt should be made 
to match all articles: desk, bookcase, board table, counter and 
chairs should be of similar style and colour. The modern tubular 
steel chairs lend themselves to tasteful office furnishing, and their 
comfort is frequently appreciated by clients. The ink-stand, ash- 
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tray, desk telephone should harmonise with the other furnishings. 
The desk should be wide, with drawer or cupboard space, and 
should be designed to permit a client sitting at the opposite side 
without having his knees forced against a fully-panelled desk. 
Nothing is more irritating to a client than sitting in discomfort 
while he is consulting his accountant. Women, especially, feel 
diffident about using accounting terms in discussing their business 
and are embarrassed when they confuse debits with credits: 
physical comfort in these circumstances adds goodwill to the inter- 
view. Most architects’ offices express the good taste of their 
occupants, which undoubtedly impresses clients, as it is intended 
to do, but accountants’ offices are not usually furnished with the 
same quiet dignity. 

The office stationery is even more important in showing the 
personality of the accountant: its field of influence is practically 
unlimited. Almost everyone is impressed with a good quality 
envelope carrying a tastefully printed letter-paper. Yet most 
accountants are content with the moderately well-printed but 
poorly displayed letterheads their printers submit with the usual 
jumble of typographical styles, including at least a line or two of 
“scrip” type. 

The saving of a few shillings on letter-paper is the worst form 
of false economy. Frequently, the young accountant’s first contact 
with his client is by letter. Two letter-papers are desirable if 
expense is not a major consideration, but most must be content 
with one. This, if coloured, should be of a quiet tint and nothing 
approaching a “pretty” colour should be considered for a minute. 
There is a large variety of modern type available, and the letterpress 
should be all of the one “family,” that is, type from the same font 
should be used throughout, although, of course, in different “point” 
or size. The accountant’s name, followed simply by his academic 
letters or designation, is all that is necessary, and such elaborations 
as Auditor, Public Accountant, Secretary, Bankruptcy Trustee, 
etc., are unnecessary and not in accordance with the best profes- 
sional practice. If a second paper is used for personal correspon- 
dence to business friends, conveying congratulations or making 
confidential enquiries, the stationery should be white, folded like 
notepaper, and bearing only the name and address of the accoun- 
tant in small “lite” characters. The envelopes must match the 
paper, and any doubts about the effect of a tinted paper for general 
use can be settled at once by adopting plain white. Some architects 
sign their letters with ink of the same colour as their printing 
(frequently effective in very dark brown). 

The next important link in the stationery “chain” is the method 
of “dressing” reports and balance sheets. Good work is shown 
to advantage only if well presented: a poorly typed, badly ruled 
balance sheet or report carelessly put together detracts from an 
otherwise good piece of work. Apart from the satisfaction of pre- 
senting attractively prepared statements, some care in “dressing” 
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them will often justify another half-guinea fee. Here again the 
same style of typing-paper and a harmonising cover-paper should 
be used. The cover may bear the accountant’s name in small type 
at the foot or top right-hand corner. Many accountants could 
learn something from their legal friends in the preparation of their 

pers. It is an excellent practice to select a style of printer’s type 
and use that exclusively for all office printing, which, after a com- 
paratively short period of practice, becomes considerable. Scrip 
for a new company, copies of its memorandum, invoices, statements, 
can all bear the impress of the accountant upon them by the charac- 
ter of the printing. Most good printers will supply a booklet of 
type styles and sizes, and printing orders are facilitated and an 
added interest given to the ordinary office affairs in the selection 
of type and planning of stationery. The accountant’s own account 
form is usually of nondescript appearance—something not an 
invoice and yet unlike any other professional statement for fees. 
There is much room for improvement in this, both in typesetting 
and compilation. Here again a leaf might be taken from the 
solicitor’s book. The frequently seen “To Audit of Accounts, 
£10/10/-,” is a very plain statement unlikely to impress the client 
with the true measure of the services performed. The proprietors 
of small businesses or those drawing only moderate remuneration 
look askance at an account, for fees so baldly stated as that above. 
Consider the effect of the following: 


Conferring with you regarding stocktaking. 
Audit of accounts to 30/6/37. 
Two Copies herewith. £10 100 


The design of the official receipt should also be considered in rela- 
tion to the account form, as it is only seen by the client when 
attached to that. Its size should be adequate for the inclusion of 
all necessary details, an indication to clients of what a model 
voucher should be. 

These few suggestions, if adopted, could not be considered 
advertising in the slightest degree, yet they surely put a stamp of 
individuality upon the work of any accountant and demonstrate 
that his office is keeping abreast of modern trends. 
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Bankruptcy Section 
Edited by A. H. OuTHwairtE, F.c.A. (Aust.) 


DEEDS OF ARRANGEMENT—PART XII GETS A KEEL- 
HAULING—“A THING OF SHREDS AND PATCHES’— 
URGENT NEED FOR LEGISLATION 

It has become almost an obsession of this journal to point out 
the futility of the Bankruptcy Act, and more particularly Part 
XII, for the purpose of providing the community with a means of 
settlement of an insolvent’s affairs by agreement between the debtor 
and his creditors without the undue intervention of the Bankruptcy 
Court and its administrative offices. That such arrangements are 
a necessity of every business community no one of business experi- 
ence will deny; nor will it be denied that such necessity was very 
well met by State Legislature before the Commonwealth Govern- 
ment saw fit to place upon the Statute Book that legislative hotch- 
pot known as the Bankruptcy Act. One of the most remarkable 
features of this truly remarkable Act is its elaborate provisions 
for deeds of arrangement, by which nothing worth arranging can 
be arranged. The latest judicial pronouncement to illustrate the 
futility of Part XII and all its provisions for deeds of arrangement, 
letters of licence, deeds of inspectorship and whatnot is the judg- 
ment of His Honour Mr. Justice Lukin in re Donald Maurice 
Ridley, delivered on August 27 last, in the course of which His 
Honour took occasion to refer to many sections of the Act and 
their effect upon the validity or otherwise of the deed of arrange- 
ment under consideration. An extract comprising the main fea- 
ture of the judgment for the purposes of discussion is given below. 
The full text should be read by every trustee as an illuminating 
discourse upon the Act generally in its relation to deeds of 
arrangement. 

It will be seen by reference to the conclusion of the subjoined 
extract that the decision itself amounts in effect to no more than 
this—that the deed of arrangement under consideration so bristled 
with arrangements which were in contravention of the provisions 
and prohibitions of the Act that the deed was a fraud upon the 
Act, and consequently void. Incidental to this conclusion are the 
following findings : 

1. That four of the clauses of the deed were in direct contra- 
vention of Section 138 (1), which provides that the estate 
bank is to be appointed by resolution of creditors. 

That the same clauses were in contravention of Section 148 
in that they purported to confer an absolute discretion upon 
the trustee, whereas any trustee’s discretion is subject to 
control by the Court. 

That certain provisions of the deed purporting to authorise 
priorities in favour of certain creditors were a contravention 
of Section 84 (1) (j). 
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That provision in the deed for payment of interest at a rate 
up to 9% was a contravention of Section 84 (5). 

That certain words used in the deed were either meaningless 
or deliberately deceptive. 

That certain covenants not to sue during the continuance 
of the deed were devices directed towards negativing the 
provisions of the Act. 

That a deed whose pages were chock full of contraventions of the 
Act was held to be void will astonish no one. Nor will anyone 
acquainted with the decision in Alam’s case be shocked by the 
findings that the deed in many respects contravened the provisions 
of the Act. These findings and the consequent avoidance of the 
deed as a whole were to be expected, and consequently there is 
unlikely to be the appeal which His Honour appears to have 
anticipated. 

But it is neither the judgment itself nor the findings upon which 
it was based that will cause concern to trustees and the com- 
mercial community, but His Honour’s obiter dicta, which, unfor- 
tunately, cannot be regarded as final pronouncements of the law, or 
be the subject of appeal, but which, nevertheless, cannot be viewed 
otherwise than with grave concern, having regard to the weight of 
their authority. These are (to quote from the judgment) as 
follow : 

1. The execution of the first deed of arrangement was an act of bank- 
ruptcy as an assignment of his property to a trustee for the benefit of his 
creditors generally under Section 52 (a). The fact of its having been 
executed was communicated to the creditors at a meeting on the 21st August, 
1934, that is to say, before the execution of the deed of inspectorship (see 
minutes of general meeting of creditors on that date). Consequently, the 
deed of inspectorship was, for six months from the 24th August, 1934, void- 
able, and could have been avoided on an order of sequestration made on the 
petition of a non-assenting creditor or of the bankrupt himself. It may per- 
haps be said that its being voidable within the meaning of Section 198 (3) 
infra, at the time of its execution, brought into operation that sub-section, 
and, therefore, as “nothing in this Act shall give validity to a deed which by 
law is... voidable,” the deed was a mere nullity (Section 198 (3) ).” 

It is a matter of common practice for the debtor to call a meeting 
of his creditors prior to execution of a deed of arrangement, the 
deed in fact being executed in pursuance of a resolution of the meet- 
ing. As such a meeting constitutes an act of bankruptcy under 
Section 52 (k), it follows that every such deed of arrangement 
“may be a mere nullity.” The lot of a trustee acting under the 
authority of an Act which in other respects is a disgrace to the 
Statute Book is hard enough, but to add to his other burdens the 
responsibility of possibly finding that his whole warrant of authority 
is “a mere nullity” is almost too much. 

2. Section 107 (a) confers authority on a trustee (to carry on the busi- 
ness), under a sequestration order, but that section does not appear to have 
been made applicable to a deed of arrangement. 


_ Presumably His Honour would not have made this commentary 
if he had not been impressed by the possibility (at least) that, with- 
out the legislative authority of Section 107, a deed of arrangement 
under Part XII cannot of itself authorise the trustee to carry on 
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the debtor’s business. As scores of businesses are being carried 
on, and heavy personal liabilities are being incurred by trustees 
under the presumed authority of deeds of arrangement, the mere 
possibility that such authority amounts to no more than another 
“mere nullity” is disconcerting, to say the least of it. 

3. All the debtor’s property, including his business and book debts, 
remain his; all the contracts are made in his name, and credit is given to 
him; the whole of his unencumbered estate is liable for his debts, without any 
distinction under the statute whether they have been incurred before or after 
his execution of this deed of arrangement. 

The attitude of the bankruptcy laws to a continuance of business after a 
state of insolvency has arisen is indicated by Section 95, which makes prefer- 
ences by a debtor unable to pay his debts as they become due from his own 
moneys voidable when they occur within six months prior to presentation of 
a petition on which an order of sequestration is made; and by the provisions 
of Section 119, Sub-sections 7 (c) and (d), which make the continuance of 
trading or obtaining credit to the amount of £50 and upwards, and the con- 
tracting of a debt when there was no prospect of the debtor being able to pay, 
adverse “facts” within the meaning of that section. In the last two instances 
the Court, in compliance with that section, must take such adverse “facts” 
into consideration in granting a discharge, and impose conditions on such 
discharge by way of penalty for the misconduct, which the statute thus 
impliedly inhibits. 

Here His Honour says in plain words that credit for supplies or 
services obtained subsequently to a deed of inspectorship under the 
authority of the trustee of the deed cannot be satisfied in priority 
to the old or antecedent debts, and that the obtaining of such credit 
or satisfaction thereof in priority to old debts may involve heavy 
penalty. This seems to place the last nail in the coffin of the deed 
of inspectorship. Presumably the case of a deed of assignment 
under Part XII is different, inasmuch as the credit obtained is 
personal to the trustee, who recoups himself from the assets of the 
estate. The Act would appear to allow him under that form of 
deed of arrangement to do the decent thing and discharge the 
debts incurred under his authority—provided always that his deed 
is not a mere nullity—but a deed of inspectorship is apparently a 
thing of no account for the purpose of enabling the trustee honestly 
to discharge obligations incurred under his authority—and this 
notwithstanding that Part XII specifically mentions the deed of 
inspectorship as one of the forms of control which the Part is 
designed to validate. 

4. Section 88A.—An amendment made in the year 1932, upon the mean- 
ing of which the questions involved in this reference are to some extent 
dependent. 


(1) Where any administration is followed by any subsequent admin- 
istration, any expenses properly and reasonably incurred by, and lawfully 
authorised by, any trustee, and any lawfully authorised and bona fide 
commitments of any trustee or debtor, under the prior administration, 
and such proportionate part of the remuneration of the trustee as the 
Court directs, shall be allowed or paid pari passu by the trustee under the 
subsequent administration so far as the assets which pass to such last- 
mentioned trustee will permit as a first charge thereon, and, in the event 
of there being two or more previous administrations, the expenses and 
remuneration of an antecedent administration shall have priority over 
any administration subsequent thereto. 
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Sub-section (2) gives a certain retrospective effect to Sub-section (1) 
under circumstances not relevant to the present question. 

Sub-section (3).—For the purposes of this section, “administration” means 
the administration of the estate of a debtor or bankrupt— 

(a) in bankruptcy (which obviously means bankruptcy under order of 
sequestration) ; 

(b) under any composition, scheme of arrangement, or deed of assign- 
ment duly made or entered into under Part XI of this Act; or 

(c) under any document duly registered under Part XII of this Act. 

I confess that I find difficulty in discovering exactly the legislative inten- 
tion therein from its phrasing. It is an amendment made in 1932, and seems 
to me to be somewhat in conflict with Section 84 (1) (j) (eighthly) and 
Section 220—other amendments made at the same time. It is difficult to 
interpret in their context the words: 

(a) “Bona fide commitments.” 

(b) “Proportionate part of remuneration of the trustee as the Court 
directs shall be allowed and paid.” 

(c) “So far as the assets which pass to such last-mentioned trustee.” 

(d) “As a first charge.” 

After discussing the meaning of these words, and effect of the 
section, His Honour goes on to say: 

“As a first charge thereon.” This would seem to make the creditors, by 
reason of the first charge conferred on the prior administration, secured 
creditors over all the assets that pass to the Official Receiver under sequestra- 
tion order by Section 60, Sub-section (3). As a consequence, as secured 
creditors, they would, on a deficiency, as in this case, neutralise all the priori- 
ties under Section 84, a result which, I think, was hardly contemplated or 
intended. Still, when the section is brought into operation, it must be 
enforced. 

The object of the framers of the section was a simple one—to 
ensure that the trustee in the prior administration would not be 
left with his personal liabilities (“commitments”), but deprived of 
his recourse against the estate assets, and for that purpose to give 
him secured precedence over all antecedent debts, including the 
priorities of Section 84. That His Honour should be unable to 
construe from the section that such precedence was contemplated or 
intended is no compliment to the draughtsman’s endeavour to 
express intelligibly what is known to have been the above-mentioned 
intention of the Legislature. 


Conclusions 

The conclusions to be drawn from perusal of this judgment are 
that amending legislation is not merely necessary—that has long 
been apparent—but that it is urgently necessary, and that until 
such amending legislation is passed trustees and creditors alike, 
under any of the forms of deed of arrangement which Part XII pur- 
ports to facilitate, but in effect prohibits, will undertake a respon- 
sibility and risk so great as to render the game not worth the candle. 
What precise form that legislation should take will be a matter for 
the Commonwealth Government to consider. It is here suggested 
that a simple way to a very necessary end would be to repeal Parts 
XI and XII, so as to revive existing State legislation on the sub- 
ject of private arrangements, and, if necessary, insert an enabling 
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section in the Commonwealth Act. This would draw the necessary 
broad distinction between the private arrangement and seques- 
tration by leaving each field to a separate Legislature. 

A less attractive alternative is to have a separate Commonwealth 
Act, enabling deeds of arrangement free of all control by the 
Bankruptcy Court, but subject always to petition for sequestration 
by any aggrieved creditor or the debtor. This alternative should 
be adopted only if, as is likely enough, political exigencies in the 
eyes of politicians preclude the abandonment of private arrange- 
ment legislation by the Commonwealth in favour of the State. But 
whatever is done should be done quickly to relieve the community 
from the present ‘chaotic confusion of present legislation on this 


subject. 
A LAwyErR’s VIEW 


The following contribution by Mr. R. L. Stock, M.a., LL.M., to 
the Law Institute Journal, on the subject of the judgment, is 
reprinted by permission of that Journal: 


ARE DEEDS OF ARRANGEMENT PRACTICABLE UNDER 
THE PRESENT LAW? 


IN RE RIDLEY EX PARTE THE OFFICIAL RECEIVER 
SYDNEY TWENTY-SEVENTH AUGUST, 1937 
LUKIN J. 

By R. L. STOCK. M.A., LL.M. 


The recent decision of His Honour Judge Lukin in this case brings into 
prominence once again the difficulties of the position of a trustee under a 
deed of arrangement under Part XII of the Bankruptcy Act. If His Honour’s 
statement of the law is to stand, there is grave reason to believe that not only 
will deeds of arrangement be impracticable, but that registered trustees will 
be exposed to penalties as well as to civil liability for acting thereunder. 

His Honour reviewed at considerable length aspects of the law which had 
been considered or referred to in the previous cases of re Maskell and 
Richards 3 A.B.C. 144, Alam’s Deed of Assignment 4 A.B.C. 98, and re 
Robinson’s Deed of Arrangement 5 A.B.C. 97. 

In the present case the facts were complicated, but in substance the debtor 
executed a deed of inspectorship in 1934, under Part XII, providing for the 
carrying on of his business and the payment of debts thereby incurred in 
priority to debts incurred before the deed. Approximately a year later his 
estate was sequestrated. The question for the decision of the Court was 
whether these priorities should be observed. His Honour held that all debts 
were to be paid equally. The basis of his decision is indicated by this pass- 
age: “This Court is of opinion that the Act imperatively imposes on the 
trustee a duty to pay the creditors pari passu, and forbids him, otherwise than 
as expressly prescribed by the Act, to make other payments in priority; 
that this deed is in direct contravention to the provisions of, and the neces- 
sarily implied prohibitions of the statute; and that the terms of the deed are 
a fraud on the statute; and, that being so, that the agreement to carry out 
such prohibited terms is also a fraud on the statute, and is void. Being void, 
it cannot operate as a prior administration, and therefore Section 88A does 
not apply.” 

It is clear from this and the prior decisions of the Court that the common 
form of deed of arrangement providing for payments in priority other than 
those set out in the Act, especially in Section 84, is invalid. In the circum- 
stances, it becomes almost impossible for a trustee to carry on a business with 
a view to realisation, or even for him to carry on the debtor’s business under 
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a deed of arrangement specifically intended for the purpose (since he is not 
entitled to pay debts arising in the course of carrying on the business in any 
other way than equally with prior debts). His Honour directly refers to this 
in his judgment when he points out that Section 107, which empowers the 
trustee, with the consent of the creditors, to carry on a business for the pur- 
pose of winding up, does not apply to a deed of arrangement under Part XII. 
Moreover, a trustee who carries on a business, and pays the debts arising 
therefrom, commits an offence under Section 220, which provides “that if a 
trustee, under a deed of arrangement, pays to any creditor out of the debtor’s 
property a sum larger in proportion to the creditor’s claim than that paid 
to other creditors entitled to the benefit of the deed, then, unless such pay- 
ments are such as would be lawful in a bankruptcy, he shall be guilty of an 
offence.” It is possible that the trustee might also be under some civil 
liability for making improper payments. 

The position is, of course. different if the business is being carried on by 
the debtor himself under a deed providing for an inspector or a supervising 
committee, in that the inspector or the members of the committee are not 
themselves guilty of any offence if the debts incurred in carrying on the 
business are paid other than pari passu with prior debts, but the position of 
these payments is that they are regarded simply as payments by the debtor 
himself, and are liable to the ordinary provisions as to preferential payments 
in the event of a subsequent sequestration. 

It would appear that the fact that a creditor has assented to a deed does 
not prevent him from subsequently objecting to the priorities contemplated 
by the deed. In re Alam’s Deed of Assignment the creditor in whose name 
the objection to the payment in accordance with the deed, but not in accord- 
ance with the Act, was taken, had assented. His Honour appears to hold 
that, such a provision being a fraud on the Act, does not bind even a creditor 
who has assented. ; 

The only means by which the order of priorities established by the Act 
can be varied is that provided by the amendment to Section 84, now Section 
84 (1) (j), eighthly, which provides that such other priorities may be 
approved by the creditors by special resolution, subject to the power of the 
Court to disapprove on the application of the bankrupt or debtor or any 
creditor. Due notice of this meeting, however, must be given, and no pay- 
ments can be made for twenty-eight days after the resolution has been pro- 
perly filed. A trustee endeavouring to carry on a business would be in an 
awkward position in the interval before the payments so contemplated could 
be made. 

In addition to the provisions of Section 84 (1) (j) (eighthly), there is 
Section 88A, which sets out inter alia that, where an administration is fol- 
lowed by a subsequent administration, any expenses incurred by a trustee, 
and any lawfully authorised and bona-fide commitments of any trustee or 
debtor under the prior administration. shall be paid in the second administra- 
tion as a first charge on the assets thereof. His Honour, in considering 
this section, remarked that the meaning of it was very obscure. Among 
other doubtful points. he referred to “bona fide commitments.” It would 
appear that any payment of a priority under the first deed not in accord- 
ance with the provisions of the Act would not be such a commitment. Thus, 
if a business is carried on following a deed of inspectorship, and payments 
are made to creditors as part of the carrying on, these would not fall within 
the category of bona fide commitments. Further, if the payment in priority 
amounts in fact to a preference which would, in the event of sequestration, 
have been avoidable under Section 95 of the Act, it would appear that it is not 
protected by Section 88A, should the estate, in fact, be subsequently seques- 
trated. There is the further difficulty that, as in re Ridley, if the first admin- 
istration is under a deed providing for priorities other than those set out in the 
Act, the deed may be voidable as a fraud on the Act, and anything done 
under it not, in fact, part of an administration at all. Section 84 (1) (j). 
eighthly, therefore, remains the only method whereby priorities other than 
those prescribed by the Act can be validated. 





192 THE AUSTRALIAN ACCOUNTANT OCT., 1937 


It may be said that this interpretation of the Act gives little or no meaning 
to certain sections of the Act, such as Section 190 (3) (c), which refers 
to “a deed of inspectorship entered into for the purpose of carrying on or 
winding up a business” as registrable under Part XII. It is difficult, how- 
ever, to reconcile all the provisions of the Act, and His Honour has con- 
sistently taken a view in accordance with that expressed in re Ridley. In 
this case, as in others, he has reviewed the law as he sees it at length, in 
order to provide a clear case for an appeal to the High Court, but so far no 
one has accepted the implied invitation. In view of the importance of this 
part of the law to the business community, it seems a case for legislative 
action rather than one in which the appearance of an unusually venturesome 
litigant should be awaited. 


Re DONALD MAURICE RIDLEY—EXTRACT 
FROM JUDGMENT 


Motion for directions under Section 105 (i) by the Official 
Receiver as to whether any creditors, or classes of creditors, of 
the abovenamed bankrupt are entitled to rank in priority in the 
distribution of the sum of £1,578/5/6, the realised assets in the 
estate, at present available for that purpose, and of such future 
sums as may be realised and made available; and for such further 
order, or other orders, as the Court thinks fit to make on the 
grounds appearing in the report of the Official Receiver of March 
24, 1937. 

No notice of motion was filed by any of the interested parties 
seeking declarations as to the validity or invalidity of the deed of 
inspectorship, or as to the respective rights of the parties appearing 
on this application. 

The claimant creditors fall into two groups: 

(a) Those with whom liabilities were incurred and unpaid at the date 
of the deed of inspectorship—August 24, 1934. These liabilities 
may be referred to as the “antecedent debts,” and the creditors as 
the “antecedent creditors.” 

(b) Those with whom liabilities were incurred and unpaid during the 
currency of the deed of inspectorship—i.e., between August 24, 1934, 
and October 28, 1935, the latter date being the date of the sequestra- 
tion order. 

These liabilities may be referred to as the “prior administration debts,” 
and the creditors thereunder the “prior administration creditors.” 

The administration by the Official Receiver as trustee under the order of 
sequestration may be referred to as the “subsequent administration.” 

The “prior administration creditors” claim that, by force of 
Section 88A, they have become secured creditors, in that they have 
collectively acquired under that section, on the coming into opera- 
tion of the subsequent administration, a statutory first charge 
over the assets of the debtor passing to the Official Receiver as 
trustee under the order of sequestration. 

The bankrupt has for some years been a building contractor, 
carrying on business at Manly, in this State. He got into finan- 
cial difficulties in August, 1934, and sought to bring himself under 
the provisions of the Bankruptcy Act. 
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(a) On August 16, 1934, he executed a deed of assignment for the bene- 
fit of his creditors generally under Section 190 (2) (a) and (3) (a) 
of Part XII of the Act. 

(b) On August 24, 1934, he executed a deed of inspectorship under 
Part XII of the Act, particulars of which are set out hereunder. 
Loge 4 _ was duly signed and duly registered in accordance with 
the Act. 

(c) On October 10, 1935, he signed a deed of assignment under Part 
XII of the Act, but his signature was not witnessed. It was not 
signed by the trustee, and was not registered. 

(d) On October 19, 1935, he executed an assignment under Part XII of 
the Act.. That deed was not signed by the trustee, and was not 
registered. 

(e) On October 28, 1935, an order of sequestration was made against 
the bankrupt on his own petition. Administration has been carried 
on by the Official Receiver as trustee herein. 

On November 25, 1935, at the first general meeting of creditors 
under the sequestration order, a resolution was carried under 
Section 107 (a): 

“That the Official Receiver be authorised to carry on and complete all 
works at present in hand, and to employ Ridley (the debtor) for that 
purpose.” 

The Official Receiver carried on the business under such resolu- 
tion, in respect whereof he received a sum of £4,194/6/4. He 
expended the sum of £3,288 in the completion of the works, produc- 
ing thereby a sum of £906 for the estate. He is unable to inform 
the Court how much of that £906 would have accrued up to the 
date of the sequestration order. 

Under the deed of inspectorship on August 24, 1934 (supra), 
the business was carried on by the debtor, under the supervision 
of the inspector, up to October 10, 1935, when it is said that for 
eighteen days the inspector ceased wholly to supervise. The debtor 
continued to carry on the business until the date of the order of 
sequestration, and incurred liabilities, as he had previously done 
under the deed of inspectorship, notwithstanding the absence of the 
inspector. I am of opinion that the debts incurred between October 
10, 1935, and October 28, 1935, were part of the debts contracted 
by the debtor under that deed, and fall within that class. 

The execution of the first deed of arrangement was an act of 
bankruptcy as an assignment of his property to a trustee for the 
benefit of his creditors generally, under Section 52 (a). The fact 
of its having been executed was communicated to the creditors at a 
meeting on August 21, 1934, that is to say, before the execution of 
the deed of inspectorship (see minutes of general meeting of credi- 
tors on that date). Consequently, the deed of inspectorship was, 
for six months from August 24, 1934, voidable, and could have 
been avoided on an order of sequestration made on the petition of 
a non-assenting creditor or of the bankrupt himself. It may per- 
haps be said that its being voidable within the meaning of Section 
198 (3), infra, at the time of its execution, brought into operation 
that sub-section, and, therefore, as “nothing in this Act shall give 
validity to a deed which by law is . . . voidable,” the deed was a 
mere nullity (Section 198 (3)). 

c 
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I think, however, that, as the document was not in fact avoided 
within the prescribed time of six months, Section 198 (3) does not 
affect the validity it may have lost by reason of the terms of that sub- 
section, but it may affect the rights of the prior administration toa 
claim for bona fide commitments within Section 88A, which I will 
deal with later. 

The inspector of a deed of inspectorship, although acting in a 
proceeding in bankruptcy, does not do more than, as a “trustee” 
and agent, supervise the carrying on of the debtor’s business, with 
a view to payment of debts and the performance of certain trusts 
in the manner specifically prescribed by the Act, and subordinately 
thereto carry out directions lawfully directed by the deed. All the 
debtor’s property, including his business and book debts, remain 
his ; all the contracts are made in his name, and credit is given to 
him; the whole of his unencumbered estate is liable for his debts 
without any distinction under the statute, whether they have been 
incurred before or after his execution of this deed of arrangement, 
The statute prescribed that, subject to certain statutory prefer- 
ences, these debts “shall be paid part passu.” No further authority 
has been given by the statute to the debtor or the trustee to carry 
on the business than that ordinarily possessed by him. Section 
107 (a) confers authority on a trustee (to carry on the business), 
under a sequestration order, but that section does not appear to 
have been made applicable to a deed of arrangement. Prior to 
1932 that right to payment was common to all creditors, whether 
before or after the execution of a deed of arrangement. In 1932, 
Section 84 (1) (j) (eighthly) was inserted as an amendment in 
the Act, and that sub-section supports the interpretation that the 
provisions regarding preferences and priorities were and are man- 
datory and absolute, and that interpretation has been accepted by 
the Legislature as correct. 

Section 84 (1) (j) (eighthly), see infra, has prescribed as a 
condition to the operation of the preferences or priorities a com- 
pliance with a certain course of procedure: service of notice on 
the debtor and other creditors of a creditors’ meeting with a copy 
of a proposed special resolution; the passing of such special reso- 
lution at such meeting ; and the filing of a certificate in the Registry. 
The resolution may then be attacked by the bankrupt, a debtor, or 
any creditor within twenty-eight days, and the Court may reverse or 
vary the decision, and may make such order as it thinks fit. Not- 
withstanding this amendment, I think it may still be said that, not 
only Section 89 still stands, but the view of its effect, as a man- 
datory and absolute provision, is strengthened. 

I take it that it is beyond dispute that the provisions of Section 
84 (1) (a) to (i)—firstly to seventhly—are mandatory, absolute, 
and, therefore, unalterable by any deed executed between, or any 
resolutions passed by, a majority of creditors, the debtor and the 
trustee. Then, eighthly (j) is equally so. They are all included 
under the heading of “Division 2—Priority of Debts”—and are, I 
think, intended by the Legislature to be unalterable except so far as 
the statute itself prescribes. 
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The attitude of the bankruptcy laws to a continuance of business 
after a state of insolvency has arisen is indicated by Section 95, 
which makes preferences by a debtor unable to pay his debts as 
they become due from his own moneys voidable when they occur 
within six months prior to presentation of a petition on which an 
order of sequestration is made; and by the provisions of Section 
119, Sub-sections 7 (c) and (d), which make the continuance of 
trading or obtaining credit to the amount of £50 and upwards, and 
the contracting of a debt when there was no prospect of the debtor 
being able to pay, adverse “facts” within the meaning of that 
section. In the last two instances the Court, in compliance with 
that section, must take such adverse “facts” into consideration in 
granting a discharge and impose conditions on such discharge by 
way of penalty for the misconduct, which the statute thus impliedly 
inhibits. 

This deed of inspectorship contains, inter alia, the following 
terms : 

Clause 1—The creditors covenant that they will not, during the currency 
of the deed of inspectorship, take legal proceedings for recovery of their 


debts. 
Clause 2—That the debtor will carry on the business subject to the 


direction and inspection of the inspector. 

[t gives to the inspector, as the debtor’s attorney, the power “to 
sell the whole or any portion of the assets”; to do all and perform 
all acts the debtor might do; it provides for an undertaking by the 
debtor that he will not mortgage or part with the possession or 
control of any of his real or personal property except in the way of 
his trade. The debtor will not incur any other liability or enter 
into any contract incurring liability exceeding £50. 

Clause 10 provides: “The debtor will immediately upon receipt thereof 
pay into and deposit with such bank as the inspector may direct to the credit 
of the account referred to in Clause 15 hereof all moneys . . . received 
by him or which may in anywise come into his power or control in respect 
of his said business.” 

Clause 15 provides: “The inspector shall open an account with such bank 
as he in his absolute discretion thinks fit and shall pay and deposit at such 
bank all such moneys . . . of the debtor as may be received by him... . 
All cheques on such account shall be signed by the inspector (or by his 
authorised agent).” 

Clause 16 provides: “The inspector may, if he thinks fit, open a special 
account, at such bank as he in his absolute discretion thinks fit, in the name 
of the debtor and may pay into the credit of such account . . . out of the 
moneys deposited to the credit of the account referred to in Clause 15 hereof 
such sums as he may consider reasonably necessary for the purpose of 
enabling the debtor . . . to carry on the business. . . .” 

A deed of inspectorship under the Act cannot give to an inspector 
trustee “absolute discretion” as to the manner in which he shall 
perform the duties prescribed and regulated by the terms of the 
Statute. 

Clauses 10, 15 and 16, which are set out above, and Clause 17 
set out below, are all in direct conflict with Section 138 (1), see 
infra, which provides that the bank is to be appointed by a resolu- 
tion of creditors passed at a general meeting and the account is to 
be opened and kept by the trustee in the name of the bankrupt 
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estate. They are also contrary to the provisions of the Act in that 
they purport to confer on the inspector an “absolute discretion” 
in the performance of his duties. His actions and decisions are 
subject to control of the Court under Division 4 of Part VIII. 
“Tf the bankrupt or any of the creditors or any other person js 
aggrieved by any act or decision of the trustee, he may apply to 
the Court, and the Court may confirm, reverse, or modify the 
decision complained of, and make such order in the matter as it 
thinks just” (Section 148). 


Clause 17 provides: “The inspector shall stand possessed of all moneys 
which shall come into his hands under and by virtue of the trusts, etc... , 
upon trust . . . to pay and apply the same (subject to compliance where 
necessary with the provisions of Section 84 (1) (j) of the Bankruptcy Act 
1924-1933) .” 

ee a ae ee ae ee 

Secondly: The maintenance of the debtor. 

Thirdly: In payment of all claims which would be payable in priority or 
as preferential claims if an order of sequestration had been made against 
the debtor. 

Fourthly: In payment of all costs charges and expenses of and incidental 
to the investigation of the debtor’s affairs including assets made incurred 
or expended before the execution of these presents and also the costs charges 
and expenses relating to the preparation of any statements or balance sheets 
submitted to any meeting of the debtor’s creditors held before the execution 
hereof and of the charges and expenses supervision and control of the 
debtor’s estate on behalf of the creditors of the debtor immediately prior 
to the execution of these presents by the debtor or in respect of purchases 
of goods payment for services or for other charges incidental to carrying 
on the said business during the investigation of the debtor’s affairs in con- 
templation or possible contemplation of a meeting of the creditors of the 
debtor or for the purposes of these presents or in contemplation or possible 
contemplation of these presents prior to the execution hereof and in particular 
all liabilities for goods supplied or services rendered to or incurred by the 
debtor subsequent to the date mentioned in Clause 1 hereof and up to the 
date of these presents. 

(This sub-clause is in contravention of Section 84 (1) (j) (eighthly)— 
see infra. Items falling under this provision cannot be allowed in the taking 
of accounts or be paid because of the non-compliance with its provisions.) 

Fifthly: In payment of such amounts as the inspector may in his absolute 
discretion decide to pay in accordance with the authorities conferred upon 
him under Clauses 13 and 18 of these presents. 

Sixthly: . Peres ost ee ee 

Seventhly: In payment to the creditors by such dividends at such times 
and in such amounts as the inspector shall deem expedient of all other debts 
and claims of the creditors. 

Lastly: To pay the surplus, if any, to the debtor or as he shall direct. 

Clause 18: “The main objects of these presents being to preserve the 
goodwill and connection of the debtor’s business and to avoid the debtor's 
estate being assigned for the benefit of creditors or sequestrated in bank- 
ruptcy the debtor and the creditors mutually agree and authorise and 
empower the inspector in his discretion”—Discretion read in conjunction 
with Clause 17 (Fifthly) supra means the absolute discretion—“and not- 
withstanding anything to the contrary contained herein at any time and 
from time to time (subject to the provisions of Section 84 (1) (j) of the 
Bankruptcy Act 1924-1933) to pay or authorise payment in full or at a higher 
rate than other creditors or to give security for or otherwise compromise, 
discharge, settle or satisfy the debts claims or demands of: 

(a) Any creditor of the debtor who shall refuse to come in under and 

assent to these presents. 
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(b) Any creditor of the debtor whose associations with the debtor are 
such that in the opinion of the inspector the payment in full or secur- 
ing or compromising of such debts claims or demands is advisable. . . . 
(c) Any creditor of the debtor who shall not refuse to assent to these 
presents but who shall at the same time be desirous of obviating the 
giving of any lengthy extension of time for payment of their claims.” 

(a), (b) and (c) of the above are in contravention of the joint 
effect of Sections 60 (1), 84, 88A, 89 and 199 (a) and (c), the 
provisions of which are directed in imperative terms to be applied 
to every deed of arrangement as fully and effectually as if a seques- 
tration order had been made against the debtor. This clause confers 
extraordinary powers on the inspector enabling him under cover 
of (b) and (c) at his will, to pay any creditor in full whenever 
and as the inspector thinks fit. 

Clause 21: “. . . The amount owing to the creditors from time to time 
shall carry interest at such rate as the creditors may determine by resolution 
provided that such rate shall not exceed 9% per annum... .” ee 
This is in direct conflict with Section 84 (5) infra, which limits 
the interest to a rate not exceeding 8% per annum. 

Clause 33 provides: “The creditors do, and each of them doth hereby 

covenant and agree each with the others of them and with the inspector 
that in the event of the debtor assigning his estate or becoming bankrupt 
they will not rank for dividend in such assignment or bankruptcy estate in 
respect of the balances owing in regard to their claims . . . until such 
time as all claims against the debtor for goods supplied or services rendered 
subsequent to such date by any of the creditors have been paid in full and 
until such time as any amounts due to the inspector for remuneration 
expenses or disbursements have been paid in full.” 
This clause appears, in itself, to be in direct contravention of the 
Act in that it is an agreement to commit a breach of imperative 
provisions of the Act which prescribe and regulate the order of 
priority for payment of debts and, therefore, is nugatory and void. 
How far the consequences of that breach may be remedied by 
Section 88A is another question involving difficult questions of 
law and fact. That section comes into operation when and only 
when a subsequent administration arises. 

It is to be noted that in Clause 17 the words “subject to com- 
pliance where necessary with the provisions of Section 84 (1) (j) 
of the Bankruptcy Act”; and in Clause 18, the words “Subject to 
the provisions of Section 84 (1) (j) of the Bankruptcy Act” 
appear. These words, regard being had to the context in which 
they appear and to the fact that at no time has there been the 
slightest attempt to comply with the provisions of Section 84 (1) 
(j), are in this case, if not meaningless, deliberately deceptive. 

It is to be noted that this deed of inspectoisuip does not differ- 
entiate between antecedent debts and the prior administration 
debts except as to the covenant not to sue during the continuance 
of the deed (see Clause 1) and the covenant that the creditors 
“will not in the event of the debtor assigning his estate or becoming 
bankrupt rank for dividend in such assigned or bankrupt estate” 
in Clause 33. But these covenants in my opinion are mere devices 
directed towards negativing the provisions of the Act and, unless 
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otherwise expressly prescribed by the Act, all debts proved in the 
bankruptcy shall be paid part passu. 

It will be noted, both before and after the Amendment Act of 
1932, that throughout the Act the Legislature in every bankruptcy 
proceeding—Order of Sequestration, Part X, Part XI and Part 
XII (see supra)—has directly or indirectly made uniform pro- 
visions prescribing and regulating in imperative language the extent 
and limitations of preferences and priorities. 

In the year 1932, in Alam’s case, 4 A.B.C., p. 99, this Court 
dealt with the question whether a deed of arrangement under 
Part XII of the Act could be drawn so as to subordinate, override 
and neutralise the statutory provisions contained in Section 199 
read in conjunction with Section 84 to 89, inclusive, Division 2, 
Part VI of the Act, dealing with priorities. In that case, as in this, 
the deed contained in the opinion of the Court terms in contra- 
vention of the provisions of the Act and the trustee acting on 
those contravening provisions exercised his discretion and paid 
a creditor in full while other creditors were not so paid. 

In arriving at this judgment the Court considered the relevant 
sections of the Act; the variance between the English Deeds of 
Arrangement Act and the provisions of Part XII of our Bank- 
ruptcy Act; the provisions as to payments in priority under the 
order of sequestration in both the English and Australian Acts 
which fully and effectually prescribe imperative provisions; the 
presence of similar provisions under Part XII of our Act and 
their absence in the English Deeds of Arrangement Act (Section 
17 corresponding in part to our Section 220 excepted) ; the pro- 
visions of the Act as to payment of priorities of certain debts and 
as to the respective rights of unsecured creditors (inter se) and, 
in regard thereto, Section 199 of the Act, which provides that such 
provisions “shall apply to every deed of arrangement registered 
under this part as fully and effectually as if a sequestration order 
had been made against the debtor.”—Page 108, Alam’s case. 
Reference was also made to the public interest involved in the 
administration of the Act; to the views of the Judges in the Court 
of Appeal (see p. 111, Alam’s case) ; and, particularly in regard 
to the question of public interest, the remarks of Lord Esher in 
the case of Ex parte Reed & Bowen: In re Reed & Bowen, 17 
Q.B.D., p. 244, at pp. 250-1, in which Lindley L.J. and Lopes 
L.J. concurred. See p. 112, Alam’s case—and Bowen L.J. 22 
Q.B.D., at p. 640. Reference may also be made to the remarks 
of Baggallay L.J.—presiding in the Court of Appeal—Jn re Dixon 
13 Q.B.D., p. 119. This Court also referred to cases and quoted 
dicta as to the great principle of equity, the doctrine of equality 
amongst creditors. Hardy v. Fothergill 13 A.C., p. 351, at p. 363, 
per Lord Fitzgerald; (p. 115 of Alam’s case)—Farmers Mart 
Ltd. v. Milne (1915) A.C., p. 106, per Lord Shaw (Alam’s case, 
p. 116). Reference was also made to cases dealing with the power 
of parties affected to waive the provisions of an Act in direct con- 
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flict with the intention of the Legislature as declared by the Act. 
See Equitable Life Assurance Society of the United States v. Reid 
(1914) A.C. 587; The Equitable Life Assurance Society of the 
United States v. Boyce 13 C.L.R. 878; Nethersol & Co. v. Bourne 
14 A.C. 228; see Craies on Statute Law, pp. 225-227, 4th Ed., by 
W. S. Scott. 

This Court, in Alam’s case, made a declaration that “notwith- 
standing any provisions contained in the deed of arrangement pur- 
porting to authorise the contrary, the trustees are bound in law 
to act in accordance with the provisions of Section 199 of the 
Bankruptcy Act” as interpreted in that judgment: “that the 
trustees cannot lawfully prefer the respondent creditor by paying 
the debt of that creditor in full or at a higher rate than the debt 
of other creditors” (Alam’s case, at p. 116). 

The devices adopted for the neutralisation of some of the pro- 
visions of our Act may be referred to as a “fraud on the Act.” 
“If a contract is framed so as entirely to defeat the object of an 
Act of Parliament, such a contract, although not within its express 
prohibition, might very well be held to be impliedly forbidden by 
it.” Lord Coleridge in Wright v. Davis 1 C.P.D. 638, at p. 646. 

Lord Coleridge, in discussing the expression “a fraud upon an 
Act,” said: “I perfectly understand the expression, and it may be 
a very legitimate one to use with regard to the bankruptcy laws, 
which are passed for different purposes, and an attempt to evade 
which, while complying with the letter of the statute, has been 
held by the Courts, and has repeatedly been decided to be, not a 
successful evasion of the statute, but such a colourable attempt to 
evade the statute as the Court would describe as ‘a fraud upon it.’ ” 
Craies on Statute Law, 4th Ed., p. 78. 

This Court is of opinion that the Act imperatively imposes on 
the trustee a duty to pay the creditors pari passu, and forbids him, 
otherwise than as expressly prescribed by the Act, to make other 
payments in priority; that this deed is in direct contravention of 
the provisions of, and the necessarily implied prohibitions of the 
statute ; and that the terms of the deed are a fraud on the statute; 
and, that being so, that the agreement to carry out such prohibited 
terms is also a fraud on the statute and is void. Being void, it 
cannot operate as a prior administration, and therefore Section 
88A does not apply. 

I am of opinion that the assets now held should be distributed 
pari passu amongst all the creditors. I direct accordingly. 

As this direction and the reasons for the conclusions at which 
I have arrived may affect many other cases, I think the Official 
Receiver should, before distribution, give ample opportunity to 
the parties interested to have the question or questions here con- 
sidered decided by the Court of Appeal. 

I think, under the circumstances, all parties on this application 
for directions should have their costs out of the estate. Order 
accordingly. 
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Taxation Section 
Edited by J. A. L. Gunn, F.I.c.A. 


GOODS BOUGHT BY NON-RESIDENTS LOCALLY 
FOR EXPORT ABROAD 


A number of inquiries have been received recently as to the 
possibility of income tax arising from the buying in Australia of 
wool and other products by non-residents or their representatives 
for export overseas in substantially the same condition as when 
bought. 

For example, the following problem has been submitted by 
XYZ, Sydney: 

“AB, a partner in a firm operating in Russia, spends eight 
months in Australia buying a commodity on behalf of the partner- 
ship. These goods are shipped to his firm in Russia in exactly the 
same condition as when bought. He adds to the invoices sent to 
his firm a sum which is considered sufficient to cover his expenses 
while in Australia. 

“In view of the provisions in the Federal, New South Wales, 
State, and New South Wales Special Income Taxes, is he liable 
for any taxation in Australia? If so, to what extent and why?” 

Under the general provisions of the law there does not appear 
to be any profit arising from sources in Australia by reason of the 
mere buying of goods in this country. 

In the above-mentioned circumstances, the partner is not carry- 
ing on a business in Australia. He merely buys goods in Australia 
and ships them abroad in the same condition as when bought. 
Speaking generally, a trade is exercised, in the case of a merchant's 
business, where sales are made—see the judgment of Viscount 
Cave L.C. in Marlaine & Co. v. Eccott (1926) A.C. 424, at p. 432. 

There were no unrealised profits brought into existence, and 
contained in the goods, when exported from Australia. 

In C. of T. (W.A.) v. D. & W. Murray Ltd. (1929) 42 C.LR. 
332, taxpayer company, which was incorporated in England, 
merely bought goods there and exported the goods to Australia, 
where it sold them. The High Court held that no value or wealth 
had been produced by the company outside Australia and that the 
profits of the company were wholly attributable to the place where 
the goods were sold. “It is, of course, true that buying the goods 
is a necessary part of a business of this kind, which derives its 
profits from selling them. It is also true that skill and judgment 
in buying are, or may be, essential to the successful or profitable 
conduct of the business. But it does not follow that in order to 
determine where the profits were made it is proper to inquire into 
all the causes, which, in combination or succession, operated to 
produce them. . . . To attempt to appraise the relative efficacy 
or potency of these contributing factors, when and if ascertained 
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_. . is to lose sight of the true nature of the question, which is 
not why, but where, the profits were earned,” at pp. 345-6, and 
later: “They neither gave nor added value to the things which 
were purchased. There were no unrealised profits brought into 
existence, and contained in the goods when exported from Eng- 
land.” at p. 348. 

Section 42 of the Commonwealth Act provides, inter alia, that 
in any case where, by reason of the purchase of goods in one 
country and their sale in another, or for any other reason what- 
ever, a question arises whether any, and if so what part, of any 
profit is derived by a person from sources in Australia, the question 
shall be determined in accordance with the regulations, or if there 
is no regulation applying to the case, shall be determined by the 
Commissioner. 

Section 45 of the New South Wales Act provides, inter alia, 
that where goods are exported from New South Wales and, either 
before or after export, are sold out of Australia, and by reason of 
the purchase of such goods in the State, or for any other reason 
whatever, the source of the profit is not exclusively in the State, 
the part of the profit deemed to be derived from a source in New 
South Wales, and the part deemed to be derived from a source 
out of the State shall be determined in accordance with the regu- 
lations, or, if there are no regulations, by the Commissioner. 

There are no regulations relating to the above provisions, so 
that the question is left to the determination of the Commissioner, 
subject to reference to the Board of Review for Commonwealth 
purposes, and subject to appeal to the Board of Appeal for State 
purposes. 

It is assumed that in the present case the goods, which are 
shipped abroad in exactly the same condition as when bought, are 
taw materials which are converted into manufactured products 
or are subjected to treatment in Russia, such new products being 
sold there and elsewhere. 

Section 42 (a) of the Commonwealth Act includes instances 
where goods are purchased in one country and are sold in another, 
which does not apply in the present case. But even although the 
particular facts cannot bring the case within the specific terms of 
(a), (b) and (c) of S. 42, the section may still apply as it goes 
on to state “or for any reason whatever.” 

On the other hand, the opening words of S. 45 of the New 
South Wales Act, “where goods are exported from this State and 
either before or after export are sold out of Australia,” govern 
all the paragraphs, including “(d) for any other reason whatever,” 
and as the goods as such are not “sold out of Australia” the section 
does not appear to apply, in any event. 

The facts of the present case are distinguishable from those in 
C. of T. v. Hillsdon Watts Ltd. 1 A.I.T.R. 42, and in the other 
cases which were discussed in detail in the August, 1937, issue 
of the journal, at p. 35 et seq. In all these cases the taxpayer was 





202 THE AUSTRALIAN ACCOUNTANT OCT. 


carrying on business in Australia. In Hillsdon Watts’ case the 
company warehoused the product pending sale, repacked it, effected 
sales to buyers abroad by cable, etc., despatched the goods and 
documents, arranged collection of drafts through its bankers, and 
generally carried out the bulk of its activities in Australia. 

In my opinion, with some slight doubt as to the position under 
the Commonwealth Act, no part of any profit arises from a source 
in Australia in the present case, and therefore the above sections 
do not apply. 

I am not aware that the Commissioner has ever claimed that 
an assessable profit arises out of the mere local buying by 
non-residents of our products for export to other countries, 
whether the buying be done by an overseas principal himself or 
by his servant or agent. The result of an attempt to load an income 
tax on to the price paid by overseas buyers of our wool is too 
horrible to contemplate ! 

Of course, the salary and other remuneration received by the 
representative of an overseas buyer whilst in Australia is assess- 
able. The position where the principal himself comes to Australia, 
as in the present case, remains to be considered. 

It is to be observed that the partner spends eight months in 
Australia, presumably each year. In order to simplify the example, 
let us assume that he spends that time wholly or substantially in 
New South Wales; also, that his “usual or principal place of 
abode” is in that State. He is thus a resident of Australia, S. 6, 
and New South Wales, S. 5. 

If the whole of the income is to be regarded as having been 
derived from sources out of Australia, then the position concern- 
ing the resident partner’s share thereof is as follows: 

Commonwealth Act.—The income is exempt from Common- 
wealth income tax if it is not exempt from income tax in the 
country where it is derived, S. 23 (q). 

New South Wales Act——The partner’s share of the profit shall 
be included in his assessable income unless the Commissioner is 
satisfied that income tax has been paid in the country of sale in 
respect of that profit, S. 46. Section 46 only relates, however, to 
profits to which S. 45 applies, and it is extremely doubtful if the 
latter section applies to this class of case, supra. If not, the resident 
partner’s share of the profit is exempt, S. 16 (t). 

New South Wales Special Income Tax.—Section 2 (2) (b) (ii) 
excludes from “assessable income” income derived by a resident 
from a source outside the State from the carrying on of any trade 
or business other than an investment business. 


POWER OF STATE TO TAX 
CONSTITUTIONAL LIMITATIONS 


A legal limitation has been placed upon the power of the States 
to impose taxes by the Constitution of the Commonwealth. That 
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Constitution necessitated a surrender by the States of certain of 
their powers and rights. 


Commonwealth Property 
By S. 114 of the Constitution, a State is unable to impose any 
tax on Commonwealth property without the consent of the Com- 
monwealth Parliaments, but so is the Commonwealth prohibited 
from imposing any tax upon a State’s property. 


Customs and Excise 


Section 90 of the Commonwealth Constitution grants exclusive 
power to the Commonwealth Parliament to impose duties of 
customs and of excise. The States cannot, under the cloak of 
income taxation, or by any other device, pass valid laws dealing 
with those subjects. 

In John Fairfax & Sons Ltd. and Ors. v. The State of New 
South Wales and Anor. 39 C.L.R. 139, a State Act imposed a tax 
of 4d. upon each copy of a newspaper issued for sale and actually 
sold in New South Wales. It was held that the tax was an excise 
duty, and that the tax was invalid. 

Under the New South Wales Flour Acquisition Act, 1931, flour 
was vested in a Minister at one price, the owner thereof being 
allowed to buy back the flour at a higher price, with the option of 
being content to allow the flour to be taken at the lower price and 
to go out of business. Held, that the Act imposed a tax, and that 
that tax was a duty of excise which cannot validly be imposed by 
a State Parliament because of S. 90 of the Constitution, and the 
Act was therefore invalid—A.-G. for N.S.W.v. Homebush Flour 
Mills Ltd. (1936-37) 56 C.L.R. 390. 


Conflict of Laws 

Section 109 of the Constitution provides that, when a law of 
fhe State is inconsistent with a law of the Commonwealth, the 
latter shall prevail and the former shall, to the extent of the incon- 
sistency, be invalid. 

In D’Emden v. Pedder (1904) 1 C.L.R. 91, the Commonwealth 
law (Audit Act 1901), made provision as to how public moneys 
of the Commonwealth were to be paid out: Written vouchers were 
required for all accounts paid (Ss. 34 (6) and 46). A Tasmanian 
Statute required payment of a duty on all receipts. A Common- 
wealth officer gave a written receipt for salaries received, but failed 
to stamp it. The High Court allowed an appeal against a con- 
vicion for having given the unstamped receipt. The Court 
(Griffith C.J., Barton and O’Connor JJ.) held: 

“A. That the Tasmanian Act ‘interfered with’ or ‘exercised 
control’ upon the Commonwealth officer receiving his salary— 
whereas the Audit Act required him to give a receipt for his pay, 
which receipt had to be preserved as a record of the Department, 
the Tasmanian statute said that he must ‘at the same time’ con- 
tribute to the State revenue. But, ‘the attaching by a State law 
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of any condition to the discharge of a Federal duty is assuredly 
an act of interference or control’ (pp. 118-119).” 

Evatt J., in West v. C. of T. (1937) 1 A.LT.R., at p. 22, observed 
that there was little “ ‘interference with’ the Commonwealth servant 
He merely had to put a State duty stamp upon the receipt. The 
stamped receipt could have gone to Commonwealth records until 
auditing or final destruction. The main ‘control’ exercised by Tasmania 
was upon its citizens, that they should all contribute to its revenue 
at the point of their receipt of moneys. The Commonwealth, as one 
of the class of employers, required a receipt as every other employer 
would. The State said: ‘Of course you will carry out your duty, but, 
at the same time, affix one 2d. stamp.’” 

“B. That the Tasmanian enactment, ‘on the face of it,’ was 
attempting to deal with the matter within the exclusive legislative 
power of the Commonwealth, and upon which the Commonwealth 
had legislated.” 

Evatt J., in West v. C. of T., supra, states that it is quite plain 
from the judgment that the Court did not rest any part of their 
decision upon S. 109 of the Constitution. The Tasmanian law was 
pro tanto invalid, not because there was any inconsistency between it 
and the Audit Act, for “no question of conflict can arise” (p. 111), 
but because, if the former were valid, it would “fetter, control or 
interfere with the free exercise” of Commonwealth power. This is 
the first appearance of the important doctrine of the immunity of 
instrumentalities of Government. 

In Deakin v. Webb; Lyne v. Webb (1904) 1 C.L.R. 585, the 
High Court laid down that the taxation by a State, in common 
with other salaries, of salaries or allowances paid by the Common- 
wealth to its members of Parliament and others was an inter- 
ference with the exercise of a power by the Commonwealth, and 
was therefore prohibited by the Constitution. 

“Deakin v. Webb, like D’Emden v. Pedder, rested in no way upon 
S. 109 of the Constitution. In each case, State legislation was deemed 
invalid because of its attempt to ‘control the free exercise’ of Common- 
wealth authority, contrary to the rule of immunity asserted in D’Emden 
v. Pedder,” per Evatt J. in West v. C. of T., supra, at p. 25. 

The decision in Deakin v. Webb was dissented from by the Priv 
Council in Webb v. Outrim (1907) A.C. 81 “In that case the 
Judicial Committee rejected the elusive doctrine of the immunity 
of instrumentalities, an effect of which was that the Constitution 
by implication rendered immune from State taxation moneys 
received by a Federal officer as salary,” per Starke J. in West v. 
C. of T., supra, at p. 14. 

Several months after Webb v. Outrim the question of the appli- 
cation to Commonwealth officers of a general income tax law of a 
State again rose before the High Court in Barter v. C. of T. (1907) 
4 C.L.R. 1087. The High Court (by majority) held that it was 
not bound to follow the decision of the Privy Council in Webb ». 
Outrim, and adhered to its own decision in Deakin v. Webb. 

The Commonwealth Salaries Act was passed in 1907, evidently 
in accordance with the suggestion made by Griffith C.J. in Baxter's 
Case at p. 1,133, and in Flint v. Webb (1907) 4 C.L.R. 1178, at 
p. 1,187. This Act declared that “the taxation by a State in con- 
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mon with other salaries earned within the State” of the salaries 
earned in the State by Commonwealth officers should not, if the 
quantum of tax was not higher than that imposed on salaries of 
the same amount earned in the State “be deemed . . . an inter- 
ference with the exercise of any power of the Commonwealth.” 
The validity of this Act was upheld by the High Court in Chaplin 
v.C. of T. (S.A.) (1911) 12 C.L.R. 375. 

The above-mentioned decisions of the High Court were reviewed 
by it in Amalgamated Society of Engineers v. Adelaide S.S. Co. 
Ltd. (1920) 28 C.L.R. 129, known as the Engineers’ case. In 
reaching its decision the High Court reconsidered the doctrine of 
immunity of instrumentalities which had been laid down in 
D’Emden v. Pedder, supra, and applied in Deakin v. Webb. “In 
D’Emden v. Pedder the doctrine was applied in favour of the 
Commonwealth. In the Engineers’ case the Court declined to apply 
it in favour of the States, and held that the doctrine of implied 
prohibition could no longer be relied upon in favour of either the 
Commonwealth or the States,” per Latham C.J. in West v. C. of 
T., supra, at p. 5. 

The decisions in Deakin v. Webb and in Baxter v. C. of T. were 
said in the Engineers’ case to be based on two grounds: 

(1) The doctrine of implied prohibition which, as stated above, 

was declared to be erroneous. 

(2) The proposition that there was an inconsistency between 
a State income tax and a Commonwealth law fixing officers’ 
salaries, so that, by reason of S. 109 of the Constitution, 
the State law failed to the extent of the inconsistency. As 
Latham C.J. points out in West v. C. of T., at p. 5: “Refer- 
ence to the reasons given for these decisions, however, does 
not support the statement that they were, in any respect, 
based upon S. 109.” 

The following passage occurs in the judgment of the High Court 

in the Engineers’ case: 

“The second ground depends on the construction of the 
Commonwealth Act with which the State Act is alleged to con- 
flict. If, on a proper construction of both Acts, they conflict, 
the State Act is, to that extent, invalid. But that is so by force 
of the express words of S. 109, and not by reason of any 
implied prohibition. The final result is to be reached, not by 
a Commonwealth Act permitting the State Legislature to 
exercise a power it does not possess—except where the Con- 
stitution itself so provides, as in Ss. 91 and 114—but by valid 
Commonwealth legislation expressly or impliedly by marking 
limits conflicting with State legislation which is valid except 
for the operation of S. 109. It is on this ground that the actual 
decision in Chaplin v. Commissioner of Taxes (S.A.) (6) is 
to be upheld as correct. Baxter’s case (2), of course, is in 
the same position as Deakin v. Webb (1).” 

Latham C.J., in West v. C. of T., at p. 6, pointed out that the 
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High Court, in the Engineers’ case, must be taken to have approved 
the actual decision in Chaplin’s case, that salaries of Common- 
wealth officers were subject to State taxation, but only if that 
taxation were in accordance with the terms of a Commonwealth 
statute permitting such taxation. 

In Commonwealth v. State of Queensland (1920) 29 C.L.R. 1, 
it was said at p. 22 that Chaplin v. C. of T. established the immunity 
of Federal salaries from State income Tax, and that the High 
Court had recently, in the Engineers’ case, expressed its opinion 
that the decision was correct, by reason of the controlling force oj 
Federal legislation. 

The previous decisions of the High Court have again been 
reviewed by it in West v. C. of T. (N.S.W.) (1937) 1 A.LT.R.1. 
In that case, the appellant, a retired Federal public servant residing 
in New South Wales, was assessed in respect of his pension for 
N.S.W. special income tax. It was held that there is no incon- 
sistency between the N.S.W. Special Income and Wages Tax 
(Management) Act and any Commonwealth legislation within the 
meaning of S. 109 of the Commonwealth Constitution ; the State 
Act was intended to apply to such pensions, and, in so doing, isa 
valid enactment of the Legislature of New South Wales. 

The following is a summary of the judgment of Latham C]. 
in West’s case: 

(1) A general undiscriminatory State income tax law is not 
inconsistent with a Commonwealth law providing for pen- 
sions for Commonwealth officers: “It is true that the 
decisions in Caron v. R. (1924) A.C. 999, and Forbes v. 
A.-G. for Manitoba (1937) A.C. 260, are decisions upon the 
specific provisions of the Canadian Constitution, but there 
is no room for doubt that the decisions assert and rest 
upon the proposition that a general undiscriminatory income 
tax Act passed by one Parliament is not inconsistent with 
an Act passed by another Parliament fixing salaries of 
public officials. This Court is bound by any relevant decision 
of the Prviy Council, and it must therefore be held that a 
general undiscriminatory State income tax Act is not incon- 
sistent with Federal Acts fixing or providing means for 
fixing salaries and pensions. Thus, in so far as Deakin v. 
Webb (1904) 1 C.L.R. 585, and Baxter v. Commissioner 
of Taxation (N.S.W.) (1907) 4 C.L.R. 1087, decide, in 
so far as Chaplin’s case (1911) 12 C.L.R. 375, assumes, and 
in so far as the Engineers’ case (1920) 28 C.L.R. 129, may 
by implication support the view that there is inconsistency 
in such a case, these cases can no longer be regarded a: 
good law” (per Latham C.]J., at pp. 8-9). 

(2) Discriminatory State income tax laws might well be held 
to be inconsistent with Federal laws relating to salaries 
and pensions of Commonwealth officers, and in the second 
place might well be regarded as not being within the power 
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of a State Parliament to make laws for the peace, welfare, 
and good government of the State. “It would be legislation 
specifically dealing with matters relating to the government 
of the Commonwealth, with which the State Parliament 
has no concern, and not relating to the government of the 
State. A corresponding objection would apply in the case 
of Commonwealth legislation specifically singling out State 
servants for discriminatory taxation,” at p. 8. 

The Commonwealth Parliament may, if it thinks proper, 
by apt legislation, exclude the application of State law in 
relation to a matter entrusted by the Constitution to the 
control of the Commonwealth. In the case of Common- 
wealth pensions it had not done so. “Thus, in my opinion, 
Commonwealth pensions may validly be taxed under general 
State taxation laws unless the Commonwealth Parliament 
prohibits such taxation in whole or in part. There is no 
law of the Commonwealth Parliament which contains any 
such prohibition and, therefore, in my opinion, such pen- 
sions are subject to the laws of the States relating to income 
tax to the same extent as other income received by pen- 
sioners.” 

The above are quite different propositions to that made in 
Chaplin’s case, viz., that Commonwealth salaries were subject to 
State taxation, but only if that taxation were in accordance with 
the terms of a Commonwealth statute permitting such taxation. 
In that case, Griffith C.J. said that the Commonwealth Salaries 
Act in substance enacted that “the grant of a salary to an officer 
of the Commonwealth is made on condition that he is subject to 
a law of the State as to taxation to the same extent as any other 
citizen, and is a solemn declaration that such taxation is not an 
interference with the exercise of the powers of the Commonwealth.” 
In commenting on this passage, Starke J. said, in West’s case, at 
pp. 14-15: “I venture to suggest that it would be more correct to 
say that the Act, upon its true construction, protected Federal 
officers, and exempted them from State taxation in respect of the 
salaries received by them except so far as sanctioned by the Act.” 
Or, as was said in the Engineers’ case: “The final result is to be 
reached, not by a Commonwealth Act permitting the State legis- 
lature to exercise a power which it does not possess . . . but by 
valid Commonwealth legislation expressly or impliedly by marking 
limits conflicting with State legislation which is valid except for 
the operation of S. 109.” 

The above brief history of the High Court decisions from 
D’Emden v. Pedder to West’s case reveal a gradual unfettering 
of the powers of the States. The Commonwealth Salaries Act of 
1907 appears to be a dead letter, as an undiscriminatory State tax 
on Commonwealth salaries (and pensions) is valid and does not 
require any such Act to permit the tax. The only possible value 
of the Commonwealth Salaries Act is that it marks a limit to the 
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State’s power to tax. But the specified limit permitted by that Aq 
is that the quantum of tax must not be higher than that imposed 
on other salaries of the same amount earned in the State. But there 
is no necessity for a specific Act marking such a limit, as to go 
beyond that limit would result in a discriminatory tax which, in 
any event, is invalid. 


GIFTS WITH STRINGS ATTACHED 

Section 102 (2) (d) of the New South Wales Stamp Duties 
Act provides: 

“(d) Any property comprised in any gift made by the deceased 

at any time, whether before or after the passing of this 
Act, of which bona fide possession and enjoyment has not 
been assumed by the donee immediately upon the gift and 
thenceforth retained to the entire exclusion of the deceased, 
or of any benefit to him of whatsoever kind or in any way 
whatsoever whether enforceable at law or in equity or not 
and whenever the deceased died.” 

A grazier, by a deed of settlement, conveyed six portions of his 
property to his wife and children and retained the remaining 
portion himself. The wife and three daughters covenanted with 
him that so long as the donor and his two sons, or any of them, 
were the owners of their portions they would not sell or lease 
their portions to a stranger without first offering to the donor 
and/or his sons the right to purchase or lease at such price or 
rental as could be mutually agreed upon, or failing such agreement 
than at a price or rental which they would accept from an outsider, 
or as a second alternative such price or rental as might be deter- 
mined by arbitration. A similar covenant was entered into by the 
two sons with their father by which he was to receive the first 
offer. A partnership was subsequently entered into between the 
donor, his wife and children to carry on a grazing business on the 
seven portions, each of which was leased by the owner to the other 
partners. The partnership remained in existence until the death 
of the donor. Held, by the New South Wales Supreme Court 
(Full Court), that the whole of the property conveyed by the deed 
of settlement formed part of the donor’s dutiable estate, July 1, 
1937. 

Davidson J., after stating that there must not be a string of any 
kind attached to the gift, directly or indirectly, summarised the 
decisions on this subject as follows: ; 

(1) That the section cannot be read literally as meaning that, 
whenever the donor happens merely to be found in apparent 
possession of the property which was the subject of his 
gift, it is, therefore, liable to taxation. 

(2) That such a position, unexplained, may be prima facie 
sufficient for the Commissioner’s purpose, although the 
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onus lies on him to bring the case within the provisions of 
the Act. 

That when, from all the facts, the explanation appears that 
such apparent possession or enjoyment is only due to the 
courtesy or licence of the donee, who retains possession 
himself, the subject-matter of the gift is not taxable. 

That the same result follows when the apparent possession 
or enjoyment of the donor is not referable— 

(a) to the subject-matter of the gift, or 

(b) to the transaction of gift, but to some other bona 
fide extraneous transaction or cause. 

(5) On the contrary, the property is taxable when— 

(a) there is no real change of possession in favour of the 
donee immediately upon the gift being made; 

(b) there is any tangible tie in favour of the donor 
attached to the gift which prevents real assumption 
or retention of the gift by the donee to the full extent 
to which it purports to be made, having regard to 
the substance rather than to the strict form; and 
any agreement or understanding exists at the time 
of the gift which is found, as a fact, to prevent such 
real assumption, or retention of possession, to the 
exclusion of the donor. 


DIRECTORS’ FEES 


By the articles of association of a private company, a governing 
director was appointed for life, at a yearly salary of £2,500. 
Between 1920 and 1928 the company carried on extensive business 
as box-makers, etc. In 1928 the business was sold as a going 
concern to another undertaking, and thereafter the company’s 
activities were limited to the management of its assets, which con- 
sisted of freehold premises let to a tenant, Commonwealth Bonds, 
etc., and other investments. As a consequence, the company’s 
affairs, after 1928, called for little more than general supervision 
on the part of the governing director, the most of the actual work 
being done by an accountant, who acted as secretary of the com- 
pany. The governing director continued to receive £2,500 per 
annum, and the company claimed this sum as a deduction. The 
Commissioner, after 1928, disallowed the deduction to the extent 
of £2,000. The company appealed, and Rich J. dismissed the 
appeal, holding that the continuance of the remuneration on the 
old scale after 1928 was to be attributed to other motives than 
those of business. The company appealed to the High Court, Full 
Court. Held, that the sum was not wholly and exclusively laid 
out and expended for the production of assessable income within 
the meaning of S. 25 (e) of the previous Commonwealth Act— 


D 
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Robert G. Nall Ltd. v. F.C. of T. (1937). “The question whether 
it was paid under a contract of which the company could not 
relieve itself does not answer the question which is raised. Ip 
Aspro Ltd. v. C. of T. (N.Z.) (1932) A.C. 683, at 687-8, the 
Privy Council plainly held that the fact that a remuneration was 
paid to directors for their services in accordance with a valid 
resolution of the company was not sufficient to exclude enquiry by 
the Commissioner of Taxation whether the moneys were in fact 
laid out wholly and exclusively for the production of assessable 
income. Thus the existence of a legal obligation to make a pay- 
ment is not in itself sufficient to authorise such a deduction for 
purposes of assessment to income tax,” per Latham C.J. 


DEFALCATIONS REPAID IN LATER YEAR 


By the fraud of two officials at the respondent’s quarries, larger 
amounts were entered in the wages sheets than were actually due. 
After a number of years the frauds were discovered and the 
auditors paid to the respondent the whole amount of the defalca- 
tions during the period for which they could be considered to be 
responsible. Held, that the sums paid by the auditors were trading 
receipts properly assessable to tax and should be brought to account 
in the year in which they were received—Gray v. Lord Penrhyn 
(1937) 3 AIl.E.R. 468. 

The amount received to replace the defalcations of employees 
was treated as similar to a sum received under an insurance policy 
and therefore a trade receipt. The judgment left the question open 
as to whether the accounts over a number of years should be 
re-opened or whether the whole amount should be brought in as 
a trade receipt in the year in which it was received; but the latter 
course was adopted. 


INCOME DERIVED FROM SOURCES OUTSIDE 
AUSTRALIA 

A taxpayer claimed exemption from income tax on the ground 
that his salary was “income derived from sources outside Australia” 
and “chargeable with income tax in a country outside Australia,” 
within the meaning of S. 14 (1) (q) of the Federal Income Tax 
Assessment Act 1922-1931, by reason of his being in Great Britain 
in the year of assessment, for a period exceeding six months, on 
business for his company, so that his salary was derived in Great 
Britain and was liable to assessment under the British Income Tax 
and Finance Acts. 

The taxpayer, whose settled home was in Australia, was the 
governing director of a company incorporated in the State of 
Victoria which acted as consulting accountants, taught by corre- 
spondence and otherwise, and published literature for use in 
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business training and practice. In 1929 the taxpayer visited Europe 
and was absent from Australia for two years. On his visit he 
combined business with pleasure, enquired into a number of ques- 
tions in the interests of his company and conducted some business 
negotiations on its behalf. During each of the two years of absence 
he spent in the aggregate more than six months in England, living 
in the one hotel and putting his children to school in England. He 
obtained funds in England by means of an overdraft at the London 
branch of his Australian bank. His salary and other moneys were 
paid into his personal account in Melbourne. With the funds 
accumulating to his credit in that account securities were purchased, 
which the bank held. After his return to Australia these were sold 
and the proceeds used to extinguish the London overdraft. He 
made no return to the British income tax assessors and was not 
in fact assessed with British income tax. The Board of Review 
disallowed his claim for exemption. 

Held (1) that under S. 14 (1) (q) of the Income Tax Assess- 
ment Act 1922-1931, it was for the Board of Review to be satisfied 
that the taxpayer’s income was chargeable with income tax in the 
United Kingdom and, therefore, the questions arising under the 
British Income Tax Acts of whether his stay in England amounted 
to residence there, whether his activities amounted to an exercise 
of his employment there and whether a fund in one place “repre- 
sents” income in another place, were for the Board and not for the 
Court finally to decide. 

(2) That if the taxpayer could establish affirmatively that the 
Board of Review had misconceived the true issues to be deter- 
mined, the matter would be sent back to the Board for reconsidera- 
tion, but that it had not been shown that the Board had failed to 
consider any crucial question. 

(3) That although the office of director of an Australian com- 
pany considered as a source of income is a “possession”’ out of the 
United Kingdom falling within Case V of Schedule D of the Income 
Tax Act 1918 (8 and 9 Geo. 5, c. 40), no remittance was made to 
England of the taxpayer’s remuneration as director, so 2s to involve 
apayment or receipt of funds in the United Kingdom taxable under 
the said case. 

(4) That the taxpayer in fact did not exercise his employ- 
ment in Great Britain, notwithstanding that he took steps in the 
nature of enquiry, discussion and negotiation which were of value 
to his company’s business. 

Semble, that the taxpayer did not become resident in the United 
Kingdom—Robertson v. F.C. of T., High Court, July 26, 1937. 

N.B.—Under the present Commonwealth Act the question as 
to whether or not income is exempt from income tax in the country 
where it is derived, etc., does not depend upon “the opinion of the 
Commissioner” as was the case under the previous Act, and thus 
the taxpayer has a right of appeal direct to the Courts on the 
subject, in addition to a right of reference to the Board of Review. 
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The Question Box 
EXEMPTION FROM N.S.W. SPECIAL INCOME TAX 
WHERE TOTAL INCOME FROM ALL SOURCES DOES 
NOT EXCEED £100 
Question: 

A.R.B., Newcastle, asks: 

A person domiciled in New South Wales receives £80 interest 
on Commonwealth Treasury Bonds, and £40 interest from a 
mortgage. Is she liable to N.S.W. Special Income Tax in respect 
of the sum of £40? 

Answer: 

Section 8 (1) (h) of the N.S.W. Special Income and Wages 
Tax (Management) Act 1936 provides for the exemption of the 
net assessable income of any person (other than a company) doni- 
ciled in New South Wales whose total income from all sources 
during the year of income does not exceed £100. 

I understand, however, that whilst the Commissioner considers 
that the phrase “total income from all sources” includes exempt 
income generally, an exception, on constitutional grounds, is made 
in the case of interest from Commonwealth and State securities 
which are exempt from tax and, therefore, in the above example, 
the sum of £40, representing interest from a mortgage, would not 
be subject to special income tax. 


How to Treat Bad Debts and ‘‘ Other Credits” 
in Sales Tax Returns 
By H. R. IRVING, F.F.1.A., A.c.1.S. (Eng.) 
(Sales Tax Consultant) 


In a previous article, I explained how “discounts” and “returns 
inward” should be treated by taxpayers in their Sales Tax 
returns, and the question of “bad debts” and “other credits” is 
now dealt with. 


(a) Bap Dests 


Once at least in each financial year probably every trader critic- 
ally examines his list of debtors and classifies them according to 
whether, from his experience, they are good, doubtful or bad, 
for the purpose of giving him a true reflex of his trading and 
financial positions. The debts written off as bad are allowable 
deductions in Income Tax Returns, and although the deduction 
is usually claimed for Income Tax purposes, many taxpayers omit 
this important deduction from their Sales Tax Returns. 

Where a registered person (that is, a manufacturer or a whole- 
sale merchant) “has sold goods upon the sale value of which he 
has paid tax, and has subsequently written off as a bad debt the 
whole or any part of the amount for which the goods were sold, 
the law provides that the Commissioner may— 
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(a) on proof to his satisfaction that the whole amount is a 
bad debt—refund to the taxpayer the amount of tax 
paid on the sale value of the goods; 

(b) on proof to his satisfaction that a part of the amount 
is a bad debt—refund to the taxpayer so much of the 
tax as bears to the total amount of tax the same pro- 
portion as the amount so proved to be a bad debt bears 
to the total amount for which the goods were sold. 

“It will be seen that before an allowance in respect of bad debts 
under the provisions stated above can be granted, the taxpayer 
concerned must— 

(a) have sold goods; 

(b) have paid tax upon a sale value of those goods (either 
when he sold those goods; or when he manufactured 
the goods and, prior to sale, treated them as stock for 
sale by retail; or when he imported the goods) ; and 

(c) have subsequently written off as a bad debt the whole 
or part of the amount for which those goods were sold.” 

(The Sales Tax Law, 1930-35, page 22) 

Taxpayers should bear in mind the allowance under (b) above. 
Experience has shown that many taxpayers who treat their manu- 
factured goods as stock for sale by retail do not avail themselves 
of credits of Sales Tax due to them in respect of bad debts. 

It is important to remember that the law does not fix any time 
limit between the date the debt was incurred (i.e., the date of 
the sale) and the date on which refunds may be claimed. 

It must be borne in mind that the amount of tax deductible is 
the tax actually paid on the sale, etc., and not the amount of 
tax calculated on the sale value of the goods at the rate of tax 
ruling at the time the bad debt is written off or when the deduc- 
tion is claimed. 

The following example illustrates the application of the pro- 
visions expressed above in regard to goods sold :— 

(a) Losses on account of goods sold to a person who subse- 
quently assigns his estate. 

The goods comprise both taxable and exempt goods 
in respect of which the purchaser did not quote his 
certificate. The debtor also owed to the taxpayer amounts 
representing loans and accrued interest thereon. The 
respective items were as under :— 

Sales of taxable goods .. .. .. .. .. .. £260 
Sales of exempt goods .. .. .. .. .. .. 200 
Na ai ae ok ee eee GO ee 20-con Se 
Accrued interest on loans .. .. .. .. -. 10 

Proof of debt was lodged by the taxpayer for the 
amount of £570 and dividends amounting to 5/- in the 
£ were paid to the taxpayer, and apportioned over the 
whole of the debt, thus reducing each item comprised 
in the proof of debt by 5/- in the £. 

The refund to which the taxpayer would be entitled 
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under, for example, Section 26 (2) of Sales Tax Assess. 


ment Act (No. 1) 1930-1936, would be so of the tax 


paid on the sales of taxable goods. If the amount of £260 repre. 
sented the tax-inclusive selling price (goods £250, plus Sales 
Tax £10) the amount of the refund allowable would be on 25/26ths 
x 2 of £260 of the tax paid, for the reason that tax was pre- 
viously paid by the taxpayer only on the value of the taxable 
goods and not on the amount of Sales Tax charged in respect 
thereof. 

Other examples which have been given by the Commissioner in 
“Sales Tax Law,” as indicating the application of the provisions 
of the Act relating to bad debts, are shown in cases (b) and (c) 
as under: 

(b) Losses on realisation of book debts, upon the sale of a 
business as a going concern. 

A taxpayer (Company A) sold a branch of its busi- 
ness as a going concern to Company B. Included in the 
assets so sold were book debts. Each book debt taken 
over by Company B was analysed, and its value 
appraised, and the amount by which the book value of 
each debt exceeded the appraised value was written of 
by Company A as a loss on realisation. 

Under the provisions of Section 26 (a) of Sales Tax 
Assessment Act (No. 1) 1930-1936, a refund would be 
allowable to Company A in respect of the amount writ- 
ten off as a loss on realisation of book debts, to the 
extent to which it related to transactions on which sales 
tax had been paid. 

Losses on realisation of book debts sold by the liquidator 
of a company. 

A company went into liquidation, ceased business, and 
its registration for sales tax purposes was cancelled. 
Book debts totalling £4,000 were later sold by the 
liquidator to another company for the sum of £100, 
and the loss on realisation of £3,900 was written off asa 
bad debt. The sum of £100 was offered and accepted in 
respect of the debts as a whole, and not allocated to 
specific debts. 

Under the provisions of Section 26 (2), the taxpayer 


would be entitled to a rebate of of the tax paid 


£3, 

£4,000 
on each debt due in respect of sales upon which tax was 
paid. 

An example of the circumstances under which the rebate would 
be allowed in respect of losses incurred where tax had been paid 
in respect of goods manufactured and treated as stock for sale 
by retail is as under: 
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A taxpayer manufactured a fur coat, and transferred 
it to his retail selling section. The retail selling price of 
the coat was £100, the wholesale selling value being 
£50, on which amount tax was paid. 

When the coat was sold (and delivered), a deposit of 
£25 was accepted, but no subsequent payments were 
made by the purchaser. In this case the taxpayer would 
be entitled to a refund of sales tax equivalent to 4% of 
75 50 
—x—. 

100 1 

As stated previously, the refund provisions of the Sales Tax 
Assessment Acts apply only to a registered person who has sold 
goods, paid tax thereon, and subsequently written off the whole or 
part of the sale price as a bad debt. Therefore, a person (which is 
defined in the Acts as including “a company”), whether regis- 
tered or unregistered, taking over book debts which are subse- 
quently found to be irrecoverable, is not entitled to a refund under 
those provisions, because he is not the person who sold the goods 
and paid tax thereon. This rule would apply where a limited com- 
pany is formed to take over the business of a sole trader. 

In regard to goods which are leased (otherwise than by hire- 
purchase agreement), and in respect of which the whole or any 
part of the leased price has been written off as a bad debt, the law 
authorises the Commissioner to reduce the sale value of the goods 
to such amount as, in his opinion, having regard to the amount 
written off, is fair and reasonable. 

This is a new provision, which operates only on and from De- 
cember 7, 1936, and which relates only to leases of goods in respect 
of which the sale value is an amount to be assessed by the Com- 
missioner in accordance with the provisions of Section 4 (1) of 
Sales Tax Assessment Act (No. 9) 1930-1936, as under: 

4. (1) For the purposes of this Act, the sale value of goods which 
are leased by a registered person, or a person required to be regis- 
tered, to a lessee on or after the first day of August, One Thousand 
nine hundred and thirty, shall, subject to this section, be such 
amount as, in the opinion of the Commissioner, having regard to 
the terms of the lease and the market value (if any) of the goods, 
the subject of the lease, is fair and reasonable. 

It should be noted that this provision does not apply to leases 
of goods under hire-purchase agreements, the sale value of which 
is the fair wholesale value of the goods at the time the lease is 
effected. (The Sales Tax Law, 1937 Supplement, Par. 970) 


The various monthly forms in use by taxpayers are as under: 
Form 1: Return of sales 


(a) by wholesale, and 

(b) by retail (where the manufacturer of the 
goods has not previously treated the 
manufactured goods as stock for sale by 
retail) ; 
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Form 2: Return of goods manufactured by a taxpayer, and 
treated by him as stock for sale by retail; 
Form 4: Return of goods leased by a taxpayer. 
Where it is necessary to claim a refund, on account of bad debts, 
on Form 1, the deduction will be made of the sale value of the 
goods in respect of which the tax was previously paid, and not of 
the amount of tax to be refunded. 

The reason for this is that Return Form No. 1 makes provision 
for the calculation of the “sale value’ upon which tax is to be paid, 
and from this “sale value” is deducted the “sale value” of credits 
to which the taxpayer is entitled, including “bad debts.” The 
resultant figure gives the net amount upon which the net tax pay- 
able is to be calculated. 

Return Form No. 2, on the other hand, makes provision for 
claiming a refund of the tax to which the taxpayer is entitled from 
the gross amount of tax payable in respect of taxable transactions 
during the month. 

Return Form No. 4 at present in use does not make any provi- 
sion for claiming refunds in respect of bad debts. The reason is 
probably because, as stated above, deductions on account of bad 
debts incurred in respect of leased goods was provided for only as 
from December 7 last, and new forms making provisions for the 
refund are not yet available. Until new forms are supplied, tax- 
payers should advise the Department, in writing, of the reason for 
the claim for refund. 

Deductions claimed in monthly returns on account of bad debts 
are to be supported by a statement setting out the following par- 
ticulars: (Official Return Form, Note 6). 


Name of debtor. 

Amount of account. 

Amount written off as bad debts in respect of taxable goods 
only. 

Months of returns in which the sales were originally included, 
and amounts of tax on the written-off debts included in each 
return. 

Action taken for recovery. 

Reason debt was considered to be bad. 

Undertaking to pay tax on any amount recovered. 


“If any amount in respect of which tax has been refunded in 
accordance with the above-mentioned provisions (other than in 
regard to Act No. 9) is at any time wholly or partly recovered 
by the taxpayer, he is required, within twenty-one days after the 
close of the month in which the amount is so recovered, to repay to 
the Commissioner so much of the tax refunded as bears to the 
total amount of that tax the proportion which the amount recovered 
bears to the amount in respect of which tax was refunded. 

“The law provides that the tax to be so repaid to the Depart- 
ment in respect of the bad debts written off and subsequently 
recovered shall be at the rate in force at the date of the act, opera- 
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tions or transaction in respect of the goods upon the sale value of 
which tax was previously paid.” 
(The Sales Tax Law, 1930-35, Page 23) 
In regard to recoveries of bad debts written off in respect of 
leased goods, the Commissioner is authorised to increase the sale 
value of the leased goods accordingly. 


(b) “Orner Crepits” 

Return Form No. 1 is the only Sales Tax Return which makes a 
provision for claiming as a deduction “other credits” (i.e., credits 
other than “discounts,” “returns inward” and “bad debts”). The 
“other credits” would include, e.g., an allowance to a customer 
from whom a quotation of certificate had been received, and to 
whom sales tax had inadvertently been charged. 

In some cases goods are sold and tax charged (and paid to the 
Department) in respect thereof. Subsequently, the purchaser 
gives to the vendor a belated quotation of certificate, and the 
vendor then allows a credit in respect of the tax previously charged. 

In such instances some vendors reduce the amount of taxable 
sales shown in their Sales Tax Returns, and increase the non- 
taxable sales by the amount of the sale in respect of which the 
belated quotation of certificate was received, but this procedure is 
not correct. 

Whilst there is no legal authority for belated quotations of 
certificate, Section 26 (3) of Sales Tax Assessment Act (No. 1) 
1930-1936 (and Section 11 (2A) of Assessment Acts Nos. 2, 3, 
6 and 7) provides that— 

(3) Where the Commissioner is satisfied that— 

(a) tax has been paid in respect of the sale of goods to a regis- 
tered person who was required to quote his certificate in 
respect of the purchase of those goods but who failed to do so; 

(b) the tax has been wholly or partly included in the price for 
which that registered person purchased the goods; and 

(c) the tax has not been passed on by that registered person to some 
other person or, if passed on to some other person, has been 
refunded to that person by the registered person, 

the Commissioner may, if so satisfied— 

(i) within a period of three years; or 

(ii) on consideration of a claim in writing lodged with the Commis- 
sioner within a period of three years, 

from the date upon which the goods were so sold, pay to that registered 
person an amount equal to the tax so paid and included. 


Under this heading would also be included credits allowed in 
respect of overcharges such as short deliveries or of incorrect cal- 
culations upon which sales tax had been charged. 

The deduction is limited (under clause (a) ) to credits allowed 
in respect of “amounts included in column (2) of this or previous 
returns,” and (under clause (b) ), in respect of “amounts included 
incolumn (4) of this or previous returns.” 

As previously explained, column (2) makes provision for the 
total sale price (exclusive of sales tax) of taxable goods in respect 
of which the purchaser did not quote his certificate, and in column 
(4) should be included the “wholesale selling value” of taxable 
goods sold by retail. In the former instance, the rebate will be 
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claimed of the “sale value” of the goods in respect of which the 
credit is allowed (and not merely the amount of tax credited), 
whilst in the latter case the deduction will be that proportion of the 
credit allowed which the taxable sale value (previously included in 
the return) bore to the selling price of the goods. 





Production Costing is no New Thing! 


Systematic recording has been discovered to have had its begin- 
nings 5,000 years ago amongst the Sumerians, who peopled what 
is now known as Mesopotamia. Sir Leonard Woolley, the famous 
archaeologist, records that the great temple at Ur had a number 
of large storerooms for receiving the temple dues in kind. A 
whole staff of secretaries and scribes was required for such work; 
for everything brought in a receipt was given, written on a clay 
tablet, and a duplicate copy was filed in the temple archives. The 
gifts and dues received were turned to account. In Sir Leonard's 
words, “the women spun the wool into yarn and wove it into cloth; 
the raw copper was melted and cast or hammered into vessels; the 
metal and precious stones were used for making statues or adorm- 
ing the shrines, and all the people so employed, as well as the 
priests, had to be clothed and fed. This meant yet more clerical 
work, for everything was done most systematically. 

“We have found thousands of tablets dealing with the stores, 
since for everything given out there was drawn up and filed a 
issue-voucher, the purpose of the issue and its authority, duly 
signed by the two parties and the witnesses. Other tablets ded 
with the factories, both those on the temple premises and the 
private factories which contracted for temple work; these give 
nominal rolls of the women employed, for instance, in weaving, 
the amount of raw wool issued to each for the month, the quantity 
of cloth made by each according to its quality and weight, with 
proper allowance for unavoidable waste in manufacture, and then 
in parallel columns, the amounts of the various foodstuffs supplied 
to each worker—bread, cheese, meat, and so on, representing the 
cost of production. All this gives us a remarkable idea of the 
business-like methods of the ancient Sumerians, and such methods 
were not confined to the temple, but pervaded every activity o 
life. 

“No business transaction was really legal unless it was recorded 
in writing. Deeds of sale, leases, loans, marriage contracts, deeds 
of partnership and their dissolution, contracts for building ot 
anything else, as well as decisions of the courts of law, were entered 
in writing. In every legal action appeal was made to ‘the tablet; 
nor was it easy to maintain a claim without its evidence; only 
where in the nature of the case written proof was impossible a 
oath was taken in the name of the gods and of the king.” 

Mesopotamia: Cradle of Civilisation: 
Sir LeonarD WOOLLEY, 


IN THE ENCYCLOPAEDIA OF MODERN KNOWLEDGE 
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Costing a Daily Newspaper 
By D. A. HERBRAND, B.COM., A.C.I.S. 


(A lecture to the Victorian Division of The Australasian Institute 
of Cost Accountants) 


Few people would think of a newspaper office as being a factory. 
Yet here are found all the elements of the modern factory; there 
are the raw materials that make up the finished product, the staffs 
directly connected with the production of the newspaper amount 
to several hundreds, and the plant, machinery and equipment is 
valued at thousands of pounds. But there is one outstanding dif- 
ference from our usual conception of a factory in that the article 
is not produced for stock. This morning’s paper, fresh from the 
press at 4 a.m., has little value at noon, and is practically worth- 
less when the evening paper comes on the streets. 

Also, as compared with other industries, the number of units 
producing a large daily newspaper is small. Correspondingly, only 
a limited number of accountants have the opportunity of becoming 
intimately acquainted with the intricate details of its operations 
in so far as they affect the financial results. It may, therefore, be 
advisable to deal first with the main factors in a general way, taking 
these in the logical sequence adopted for the purpose of costing. 

In the process of this survey it will be possible to gain a clearer 
understanding of the organisation behind the news. 


Drrect MATERIALS 


The first question one should ask one’s self in all matters of 
costing is: “What is the product sold?” In this case the answer 
is “Just paper and ink”—just common newsprint, covered with 
ordinary printer’s ink. From the cost accountant’s standpoint, 
paper and ink constitute the item of “direct materials.” 

Newsprint is imported into Australia mainly from U.S.A., 
Canada and New Zealand. It is bought in reels of various sizes, 
the width being determined by the size of the newspaper itself. 
A full reel is equal to the width of four pages of a newspaper. In 
order to suit the various sizes in the matter of pages, newsprint is 
available in full, three-quarter, half and quarter-reels, the quarter- 


‘reel being used for single sheets of two pages. The reels are of a 


standard reamage measurement, and as the paper is bought at a 
price per ton weight, it is necessary for the purpose of record and 
costing that the landed cost be converted to a cost per ream basis. 

Ink is bought in barrels or in bulk; the price is per pound weight, 
and it is taken into cost on the same basis. No other direct materials 
enter into cost, as even the posters supplied to the newsagents are 
ae coloured paper, the headlines being printed in special poster 
ink, 

Direct oR Propuctive LABour 

Under this heading come the salaries and wages paid to seven 

departments, which are as follow: 
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Editorial. 

Advertising. 

Illustrations. 

Printing and linotypes. 
Machines and stereotypes. 
Publishing. 

General services. 

Reverting to the question, “What is the product sold?” the 
simpler and more natural answer is “A newspaper”; more cor- 
rectly still, “A news-paper,” with particular emphasis on news. It 
is the news collected by the editorial department, and presented 
in the paper, which attracts the buyer. By the word “news” js 
meant not only the record of happenings and events, but also the 
political views expressed in leaders and special articles, the serials, 
magazine stories, market reports, shipping movements, information 
about the weather, sporting results, not omitting the cartoons, 
crossword puzzles, and comic strips. 

Next to the news, the advertisements occupy a substantial pro- 
portion of our daily papers, because their value as an effective 
advertising medium is well appreciated by everyone in the com- 
munity. But to-day advertising managers have at their disposal 
a multiplicity of media, so that newspapers have to compete not 
only amongst themselves, but against the numerous other forms 
of advertising for a share of the advertising appropriations. Partly 
due to this competition, but mainly because advertising is its prin- 
cipal source of revenue, every newspaper office has to employ a 
highly skilled staff, especially trained in selling space to advertisers. 

And, thirdly, there is the increasing space devoted to pictures, 
inserted to illustrate topical items. They improve the presenta- 
tion of the news, make the paper generally more attractive, and 
help to relieve the monotony of column upon column of letter- 
press. The illustration department comprises photographers, 
artists, etchers, and operators; every modern office is equipped 
with an up-to-the-minute photographic library, which at a 
moment’s notice can produce from its files one or more pictures of 
any well-known British or foreign personage, of any town in the 
world, of any famous racehorse, ship, train or aeroplane, or of 
anything else of likely interest to the reading public. 

These three departments, the editorial, the advertising and the 
illustrations, supply the matter which is to go into the paper, and 
this is handed over to the printing department. The news is in the 
form of reporter’s copy, original letters, cables and telegrams; then 
there are the advertising lay-outs and matrices, and the photo- 
graphic zinc blocks. It is the function of the printing department 
to set in metal type all the letterpress for the news columns and 
contained in advertisements, whether display or classified. 

The personnel includes linotype operators, hand type-setters, 
stone-hands, proof-pullers and readers. As the presentation of 
each page is agreed on between the make-up sub-editor and the 
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rinter, the metal type is compressed into what is known as a 
“form,” which is then ready to be handed over to the machines 
department. 

Here the stereotypers first make a matrix of the matter con- 
tained in the “form,” which is then returned to the printers to be 
broken up. The matrix is curved into a semi-cylindrical shape, so 
that it may be fitted into a casting-box, and a number of metal 
stereos are cast from each matrix. 

These castings, when finally trimmed and cleaned, are the 
plates which are clamped on the rollers of the presses, and from 
which the papers will be printed. 

When all the plates have been fitted to the rollers, and the news- 
print has been threaded through the presses, our newspaper is 
ready to be published again. 

It is the publisher or his deputy who decides both the time when 
the presses are to be started and the number of copies required for 
each edition. Whilst keeping in close touch with the news editor 
regarding further developments in the matter of important news 
items, the publisher’s first consideration is the time factor. 

Generally, the publisher is also the circulation manager. His 
staff determine the number of copies to be delivered to each news- 
agent and subscriber. Newsagents are grouped according to train 
routes, and each group is listed according to the times of train 
departures from the main stations. Therefore, it may happen 
that, however “hot” the news that comes through at the last 
moment, it has to be left out of some editions, because the pub- 
lisher cannot run the risk of missing a train. Once the presses 
are started the publishing staff take charge of the printed copies; 
these are counted, wrapped and tied, checked with the waybills, and 
handed over to the drivers for delivery to the railway stations, to 
the G.P.O. or to the newsagents direct. This department also 
handles the unsolds returned by the agents. 

The general services department includes all those whose duties 
are not connected with one department only, viz., watchmen, 
cleaners, liftmen, storemen, electricians, carpenters, plumbers and 
painters. 

As can now be better appreciated, the work of these depart- 
ments relates entirely to the preparation and production of the 
finished article up to the point of delivery into the hands of the 
agent or the customer, and is correctly classified as productive or 
direct labour. 


Direct EXPENSE 


Grouped under the heading of direct expenses are all those dis- 
bursements directly connected with the production of the paper. 
All news matter is not written by the editorial staff; indeed, a 
great deal is contributed by outside writers. Firstly, there are 
the country and interstate correspondents, who supply their local 
news. Secondly, the literary contributors who write regular 
articles on special subjects, or occasional articles on current topics; 
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serials, crosswords, strips, and all sorts of special features are 
included in the term “literary contributions,” supplied by indivi. 
duals or syndicates. And thirdly, a newspaper publishes a num. 
ber of photographs not taken by staff photographers, but by out- 
siders, and for which an agreed price is payable on publication. 

Next there is the great cable news network, to which should be 
added the retainers of foreign correspondents and the cost of 
special messages transmitted by them from time to time; this 
important item is covered by the term “overseas news.” Then 
comes the cost of other means of communicating news, viz., tele. 
phones, press telegrams, rent of leased lines. Also, in order to 
keep fully informed on every topic imaginable, newspaper offices 
have to maintain a comprehensive library, and large sums are spent 
in subscriptions to periodicals and magazines, and in the purchase 
of costly reference books. 

A newspaper has to pay sometimes for its mistakes, as when it 
publishes statements detrimentally affecting anyone’s reputation 
or character. Legal costs and damages paid in libel actions are 
quite correctly chargeable against the editorial department, and 
as such have to be provided for in the cost of the paper. 

Travelling expenses are incurred regularly by members of the 
three first-named departments, namely, by the reporters, the adver- 
tising representatives, and the staff photographers. Apart from 
their personal expenses, there are the car running costs, repairs and 
maintenance, registration and insurance, depreciation and _ loss 
on re-sale. 

Carriage is logically the last item of direct expense, as it relates 
to the delivery of the finished product. A newspaper office may 
own a fleet of cars for city and suburban deliveries, in addition to 
which it must of necessity avail itself of the services of the rail- 
ways, the P.M.G. Department, and sundry mail contractors. 


OVERHEAD 


In the case of a newspaper, the factory overhead comprises 
those charges usually associated with this costing term, viz. : 


Sundry processing materials. 
Heat, power and light. 
Depreciation of plant, machinery and equipment. 
Depreciation of buildings and leaseholds. 
Repairs and maintenance of plant. 
Repairs and maintenance of buildings. 
Rates and taxes. 
Insurance on plant, buildings, etc., and insurance against 
loss of profits. 
Administration overhead is very similar to that of most large 
organisations in that it includes the salaries and expenses of the 
managerial, finance and publicity departments. 
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ACCOUNTS CLASSIFICATION 

With this general survey in mind, the problem of costing a 
daily newspaper can now be approached. The objective of costing 
anything at all is to ascertain exactly and quickly whether an 
article is profitable or unprofitable, to what extent it is profitable, 
and as between a number of articles, which of them prove to be 
the better paying lines and which it would pay to discontinuc. 

This objective is achieved, firstly, by detailed analysis of all 
factors entering into the cost of the article. In actual practice, this 
is done by means of a thorough classification of the expense 
accounts, correctly named, and presented in a logical sequence. In 
accordance with this, all statements of profit and loss are drawn 
up, supported by monthly and progressive comparisons. 

ACCOUNTS CLASSIFICATION 
Balance Sheet Accounts 
A. Assets. 
B. Liabilities. 
Revenue accounts 
C. Direct materials— 
C.10 Paper consumption. 
C.20 Ink consumption. 
. Direct labour— 
D.10 Editorial. 
D.20 Advertising. 
D.30 Illustrations. 
D.40 Composition. 
D.50 Stereotyping. 
D.60 Machines. 
D.70 Publishing. 
D.80 Services. 
. Direct expenses— 
E.10 Country correspondents. 
E.20 Literary contributions. 
E.30 Photographic contributions. 
E.40 Overseas news. 
E.50 Telephone and telegraph. 
E.60 Publications. 
E.70 Legal expenses. Libels. 
E.80 Travelling expenses. 
E.90 Carriage and freight. 
. Indirect charges— 
F.10 Sundry processing materials. 
F.20 Heat, power and light. 
F.30 Depreciation, plant and equipment. 
F.40 Depreciation, buildings. 
F.50 Repairs and maintenance, plant. 
F.60 Repairs and maintenance, buildings. 
F.70 Rates and taxes. 





THE AUSTRALIAN ACCOUNTANT 


F.80 Insurance, general. 
F.90 Insurance, loss of profits. 
. Administration expense— 
G.10 Salaries and fees. 
G.20 Trading expenses. 
G.30 Fixed charges. 
G.40 Bank charges and interest. 
. Circulation department— 
H.10 Salaries. 
H.20 Travelling expenses. 
H.30 Office expenses. 

. Publicity department— 
J.10 Salaries. 
J.20 Sales promotion. 
J.30 Office expenses. 

. Branch expenses— 

K.10 Australian offices. 
K.20 London office. 
K.30 New York office. 
. Welfare expenses— 
L.10 Dining-room. 
L.20 Provident funds. 
L.30 Pensions. 
L.40 Special grants. 

. Extraneous and non-recurring expenses— 

M.10 to M.90, each 10 group allocated to an individual 
department. 

. Circulation revenue— 

P.10 Sales to agents. 
P.20 Unsolds. 

P.30 Commissions. 
P.40 Subscriptions. 
P.50 Sales of waste. 

. Advertising revenue— 
R.10 Advertising sales. 
R.20 Commissions. 
R.30 House advertisements. 

De 
3 } Sundry income. 
U. 

X. Extraneous income. 

The second step is to break down the figures in the accounts by 
relating the values to the quantities produced. For this purpose tt 
is necessary to establish bases of comparison, to determine stat- 
dards, otherwise known as “yardsticks.” For instance, in a fat 
tory producing different articles which, in the process of manu- 
facture, pass through the same or similar machines, and which 
contain by and large the same raw materials in varying quantities, 
there is scope for standardisation by determining standards of 
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productive labour cost, productive labour hours, quantity pro- 
duced per machine per hour, etc. 


STANDARD UNIT OF COMPARISON 

The determination of a standard unit for the purpose of com- 
parison in the case of a newspaper presents some fascinating 
aspects; throughout the study of this problem it is essential to 
bear well in mind that a newspaper is composed of two quite 
separate and distinct parts, the news and the advertising. Any 
important daily paper varies from day to day in its size, that is to 
say, in the number of pages of each issue. It is rarely the same for 
two days running ; in fact, each day in the week it may be different, 
and when any one week-day over a number of weeks is taken, sub- 
stantial variations are found. Yet, quite regardless of the size, it is 
sold for the same price of three halfpence. And when taking the 
issues for the same day of the week over a number of weeks, sup- 
posing a number of them to be of the same size, say, of 20 pages of 
8 columns, 160 columns in all, it will be found that no two days 





























Figure 1 
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have the same distribution between news and advertising, although 
the degree of variation may be only slight. 

Regarding the number of copies produced by the presses, this 
also fluctuates from day to day; the difference in circulation 
between two successive days may be as much as fifteen, twenty or 
more thousand; provision has to be made for casual sales, and the 
presses may print many thousands of copies which may or may not 
be sold. 

There are two sources of revenue corresponding to the two 
distinct parts constituting the paper, namely, revenue from cir- 
culation and revenue from advertising. Revenue from circula- 
tion is fairly steady from week to week; it is subject to seasonal 
fluctuations; there may be a gradual upward tendency or a slow 
falling off in sales; but only in abnormal circumstances can there 
be such a thing as a sudden permanent increase or decrease in the 
sales of an old-established newspaper. Revenue from advertising 
is just the opposite ; for certain days of the week the revenue may 
be two or three times that of another day in the same week; there 
may be a difference of hundreds of pounds between two consecutive 
weeks, in addition to which the seasonal fluctuations are quite 
pronounced. 

The first impression that a cost accountant gets with regard to 
a newspaper is that everything fluctuates in opposite directions to 
everything else, that few factors operate together, and that nothing 
remains constant long enough to be worth considering as a standard. 


THe “Per CotumNn” Basis 


However, everyone appreciates after a little thought that the 
volume of news available for publication is exceedingly variable 
and beyond anyone’s control. It might break at any time, and must 
be given space; a great criminal trial, a shipwreck or train dis- 
aster; an outbreak of war, the shooting of a Japanese Cabinet 
Minister or of a crowned head in Europe, a constitutional crisis 
like the abdication, or a great national event like the Coronation, 
any one of these important events commands newspaper space, 
and a great deal of it. Yet, notwithstanding the wide fluctuations 
in news available, the amount of news published in the paper 1s 
controllable, and within certain limits it is controlled. This point 
is better appreciated when it is remembered that “news” from a 
cost standpoint includes, as previously stated, leaders, serials, 
‘magazine stories, features, reports, etc., and that, when an out- 
standing event commands nearly all the attention, then the 
ordinary daily occurrences pass into the background and are givena 
minimum of space. 

Thus, at last, a controllable factor is found. All things con- 
sidered, it is surprising how little variation there is in the amount 
of news published for the same week-day, when taken over 2 
period of thirteen weeks. 

With regard to the advertising, it is well known that certain 
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days are favoured by the large emporiums, others by film exhibi- 
tors and theatres, or by car distributing houses. And an exami- 
nation of daily advertising space over a number of months reveals 
a definite trend. Within that seasonal trend there is a weekly 
trend, which may be different in the case of a morning as com- 
pared with an evening paper, or even between two morning or 
evening papers. 

It is largely the amount of advertising space sold which deter- 
mines the total size of a paper, because, in order to produce a 
well-balanced newspaper, presenting an even distribution of read- 
ing matter and advertisements, the controllable factor of news 
space is brought into play. On the one hand, however small the 
advertising space taken, there is a definite minimum to which the 
news space can be restricted, even though the news greatly 
exceeds the “ads.” On the other hand, however great the amount 
of advertising space sold, the editorial department can always be 
relied on to supply additional news matter, by way of fuller reports, 
magazine stories, illustrations, etc. 


THe Factor oF “PuBLISHING Days” IN NEWSPAPER COSTING 


At this stage the method of approach to the costing of a daily 
newspaper can be considered. Like all other concerns having an 
efficient accounting system, the books are balanced monthly, and 
for each month a profit and loss account and balance sheet are 
taken out. However, in dealing with the financial results of a 
newspaper office, one realises very soon that monthly comparisons 
are valueless, and apt to be quite misleading. Some of the reasons 
for this contention are: 

First, a month may have either 24, 25, 26 or 27 publishing days, 
that is, days on which a paper is published. In Victoria, there are 
two non-publishing days, viz., Good Friday and Christmas Day. 

Secondly, certain week-days carry a great deal more advertising 
than others, as much as 100, 200 or even 300% more than some 
days; if the month being considered has five such days, and the 
previous month only four, the resultant net profit will show a 
marked increase. And to make matters worse, the preceding 
month may include five of the lowest day of the week from the 
revenue-earning standpoint. 

Thirdly, the incidence of Easter has to be considered; as is well 
known, business is usually brisk till a few days before Easter, and 
this is followed by a period of slack trade, which is reflected in 
newspaper advertising. Also, Easter is preceded by a non-publish- 
ing day, Good Friday, when no revenue is earned, and the fixed 
charges go on as usual. This year, Easter was in March, last year 
in April, and accordingly, all other things being equal, March, 
1936, was a better revenue-producing month than March, 1937. 

These reasons prove not only the fallacy of comparing monthly 
results in the case of a newspaper, but that it is even dangerous, 
because the management may jump to quite erroneous conclusions. 








THE AUSTRALIAN ACCOUNTANT 





PUBLISHING DAYS -— 1936 — 37 








Weight- | Season-| Adjusted 
Total] yonth | trend | tosth™ 
948 9 1706 
938 9 1688 
895 1l 1969 
993 10 1986 
868 1l 1909 
880 1584 
963 1155 
848 1017 
870 1218 
923 1292 
938 1500 

4 895 1253 

= 22, W= 25, T = 30, P= 45, S = 70 








Jan 


Vf UW fF UYU Pf hk UYU bP Ue] MD 


Mar 








May 
Jun 
M = 20, 














Vu > fF USP fF UP fh YU BP UI Ss 
FF UU fF UY Pf YY Pb Bf UW 


T 
4 
4 
5 
4 
4 
5 
4 
4 
5 
4 
4 
5 


> Uf Uf fF fh UY Pf bh UW A | 4 


— 

















4 ~=~- 








Figure 2 


Figure 2 shows the publishing days for the year ended June 30, 
1937, and the respective total days for each month. The colum 
with the caption “weighted month” is arrived at by giving each 
day of the week a different weight as a revenue factor; in this 
case the scale (which is quite fictitious) is shown at the bottom 
of the schedule, and thus it is seen that, though several months 
have the same number of publishing days, yet from a revenue 
standpoint they vary considerably. The next column shows 4 
fictitious seasonal trend, which, when applied to the “weighted 
month,” gives the results indicated in the last column. 

Figure 3 is a graphic presentation of the arithmetical results 
in the preceding tabulation. Graph “B,” representing the 
“weighted month,” and graph “C,” indicating the fluctuations in the 
“adjusted weighted month,” both effectively dispose of monthly 
comparisons as a basis unworthy of consideration, for it is seet 
that, although several months have equal publishing days, yet their 
value from a revenue standpoint varies greatly. 
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WEEKLY Cost CoMPARISONS 

With a paper that is published daily, there are six issues in each 
week, and the entire staff in every productive department is engaged 
in producing them on six full working days. By working days is 
meant, that in the case of a morning paper a full staff is employed 
during a period of 24 hours, regardless of the fact that some may 
work the usual day shift from, say, 9 till 5, others coming on at 
2 p.m. and finishing about 9 or 10 p.m., whilst others would work 
only at night, say from 8 p.m. to 3 a.m., others still from 11 p.m. 
to60r7a.m. Now, in considering the weekly basis as a starting 
point, there are a number of advantages both for revenue and cost 
comparisons. Practically all wages and salaries are, or can be, 
computed weekly; many charges, such as telegrams, cables, bulk 
postage and railway freights, carriage contracts, are ascertainable 
from the weekly accounts rendered or from contracts fixed on a 
weekly basis. With regard to the factory overhead, or what has 
been referred to as fixed charges, the items are either fixed on an 
annual basis, e.g., depreciation, insurance, rates and taxes, rents, 
or they remain fairly constant in their magnitude and vary but 
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slightly from a certain well-known average, due to variations jn 
production, viz., heat, power and light, repairs and maintenance 
of plant, sundry processing materials. Such annual amount can, 
by a simple arithmetical calculation, be reduced to a weekly average 
cost. In the same way the administration overhead goes on whether 
five or six papers are produced; fluctuations are only slight anda 
weekly average can be determined. It should be noted that the 
comments regarding the collecting of weekly figures is intended 
only as a step in the process which wiil be necessary in getting 
the daily cost figures, which is the ultimate objective. 


Data REQUIRED FOR Datty Cost COMPARISONS 


At this stage the question of daily costs can be considered, but 
a great deal of preliminary work has to be done. It is also essential 
to bear well in mind the wide fluctuations in the sizes of the daily 
papers, in the number of copies printed, and in the ratios of news 
and advertising in one week’s papers. The idea of arriving at 
weekly costs, by merely dividing such amounts by six and adding 
these to the direct costs of paper and ink, mechanical wages, etc., 
is obviously absurd and quite unscientific. 

Therefore, a schedule of statistics should be prepared, going 
back over a period of not less than twelve months. This must 
indicate with regard to each day’s issue for the period, the total 
columns, the number of columns of news, and of advertising. 
From these statistics can then be ascertained the average number 
of daily columns for each day of the week on the basis of a running 
three-monthly average; similarly, the average number of columns 
of news and of advertising, the corresponding percentual relations 
of each day to the week, and the percentual relations of each day’s 
news and advertising columns to the respective total columns for 
the week. Also, any marked variations in the magnitudes of each 
of these, whether due to seasonal fluctuations, special issues, or 
trade supplements, and all extraordinary circumstances, such as 
Agricultural Shows, the Coronation, Cup Day, etc., should be 
carefully noted. 

Of course, for a cost accountant to do his work efficiently, it is 
essential that there should be in operation a system of accounting 
and bookkeeping as nearly perfect as possible. By this is meant, 
that the accounts are kept on a 100 per cent. credit basis by means 
of well-planned journals, a sound system of accruals in the matter 
of liabilities and of adequate provisions to meet charges occurring 
at irregular intervals; also, that all prepaid expenses are correctly 
apportioned over the period to which they relate, and that exper- 
diture of a non-recurring nature is recorded in a separate account. 


Tue MECHANICS FoR A Datty Cost System 
Now can be entered the constructive stage of setting up the 
organisation and machinery which is to supply the daily or weekly 
figures, as the case may be, with all essential details regarding 
each increment of cost. It is generally found that the management 
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is already in receipt of a number of departmental reports dealing 
with factors of particular interest to the cost accountant. In a 
number of instances, by means of a slight modification, the form 
of the report can be made more informative from a cost stand- 
point, without putting more work on other departments in order 
to get the cost data. 

Just in passing, it is well to remember that the management and 
the departmental executives are invariably only too willing to help 
the cost accountant; he will secure not only their goodwill, but 
also their active co-operation by adapting his needs to the existing 
routine of other departments, wherever this is possible. 

In every newspaper office a close check is kept on stocks and 
consumption of paper and ink, by means of shipments and stores 
registers, and physical inventories are usually taken at least once 
a month. The chief engineer or plant superintendent prepares a 
daily report, recording the “runs” of each edition; this states, 
among other things, the size of the paper in pages, the number of 
good copies handed to the publisher, the number of spoiled copies, 
the amount of “machine waste”: this last item represents the paper 
wasted in threading the paper through the presses, paper spoiled 
through paper-breaks during the “run” and unusable paper left 
on the reel butts. 

The publisher’s daily report states the number of copies for- 
warded to metropolitan and country agents and to subscribers, and 
the number of “free copies” delivered; also possibly the number 
of “unsolds” from previous issues which have been returned to 
the office since the preceding day’s report. 

The advertising manager supplies a report showing the number 
of columns of advertising contained in the day’s issue; this is 
translated into terms of money, and shouk'’ show the revenue 
divided into display, classified and house advertisements ; it should 
also give an estimate of the commission. 

The composing or printing department generally prepares a 
confirmatory statement of the number of columns of advertising, 
and states in addition the number of columns of news and of 
illustrations. 

These constitute the main reports required from other depart- 
ments in order to proceed with the preparation of the “Daily Cost 
Report.” Other reports, whether weekly or monthly, containing 
various kinds of valuable data, should be planned for the purpose 
of accumulating useful statistics; these will help to keep well 
informed on all factors likely in any way to affect the production 
cost of the paper. 

On the production side, useful statistics can be compiled of the 
running time of the presses for issues of various sizes, and of the 
number of stereo. plates cast. 

With regard to the illustrations department, the number of 
photographs taken by staff photographers, how many are actually 
reproduced and the space in column inches or square inches. 
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“Unsolds” can be a very costly item and, although it is the 
publisher’s responsibility to keep these down to a minimum, and 
this is carefully watched by the management, this increment should 
be watched for seasonal trends, as this information helps to build 
up more accurate figures on the net circulation revenue. 

Briefly, there is very little information, if any, about a newspaper 
that the cost accountant should not know if it affects the financial 
results in any way at all. 

(To be concluded in the November issue.) 


The City of Melbourne 


An address by Mr. E. R. Hudspeth, City Treasurer, to the 
Victorian Division of the Federal Institute of Accountants 


The title of the city is “The Corporation of the Mayor, Alder- 
men, Councillors and citizens of the City of Melbourne.” 


Early History 

The city was founded in 1835 in the reign of William IV and 
was named after Lord Melbourne, then Prime Minister of England. 

Melbourne, consisting of 13 buildings and 177 inhabitants, was 
incorporated as a town in 1842 by the New South Wales Govern- 
ment, the first meeting of the Council being held at the Royal 
Hotel, Collins Street, on December 9 of that year. 

When Victoria was separated from New South Wales in 1851 
Melbourne became the capital of Victoria, and from 1901 to 1927 
was the seat of Government of the Commonwealth, and was vir- 
tually the capital of the Commonwealth. 


Government 

The city is divided into eight wards and is governed by a 
Council of 32 members, four members representing each ward, one 
of whom is styled as Alderman and the remaining three, Council- 
lors. The Aldermen are elected by the Council and retain office 
for a period of four years; the Councillors hold office for three 
years and are required to submit themselves to the ratepayers for 
re-election, one Councillor representing each ward retiring annually. 


Area 

The area of the city is 7,740 acres, and its boundaries extend 
northwards to Park Street (Sarah Sands Hotel), westwards to 
the Maribyrnong River, southwards to High Street, and eastwards 
to Punt Road and Nicholson Street. 

It is not generally known that the Municipality of Fitzroy once 
formed part of Melbourne, being constituted as a ward of the city 
in 1851. 

In the year 1858 Fitzroy was separated from Melbourne, and 
m 1905 the Municipalities of North Melbourne and Flemington 
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and Kensington were annexed to Melbourne as one ward of the 
city, now known as Hopetoun Ward. 


Franchise 


The franchise of the Cities of Melbourne and Geelong differs 
from that of other municipalities in Victoria, the owner of the 
freehold, as well as the occupier, being entitled to enrolment. 

Rating up to £99 entitks 1 vote 
Rating from £100 to £149 ‘* 2 votes 
Rating of £150 and over is 3 votes 


Qualification of Councillor 
Candidates for the office of Councillor must be on the citizens’ 
roll and be rated at not less than £50, or if rated at less, must be 
possessed of real or personal estate to the value of £1,000. 


Lord Mayor 
The Lord Mayor is elected aumually by the Council on October 9, 
when he is styled Lord Mayor Elect until November 9, upon 
which date he assumes office. The Lord Mayor receives from 
the city funds such allowance as the Council may determine, the 
amount of the allowance for the current year being £3,500. 


Administration 


The duties devolving upon and the undertakings controlled by 
the Council are administered by eleven committees, viz.: Public 
Works, Health, Finance, Markets, Licensed Vehicles, Electric 
Supply, Town Hall and Baths, Abattoirs and Cattle Markets, 
Parks and Gardens, Traffic and Building Regulations, General 
Purposes and Legislative. 

The recommendations of each committee regarding matters ot 
policy and finance are submitted to the Council for confirmation. 

Time will not permit of a detailed description of the Council’s 
various activities and undertakings so I will content myself by 
reviewing briefly certain facts and information with which the 
public generally is not conversant. 

The staff employed by the City Council totals 2,200. 


Finance 
The Revenue, from all sources, for 1936 amounted to £1,450,000 


Rates—Current 
Rates levied for the year amounted to... .. .. .. .. 418,088 
Collections .. .. Ln a are 398,121 


Representing 95% ‘of the ‘year’ s rate. 


Rates—Arrears 
Of the total amount of rates levied up to and includ- 
ing the year 1936, the sum ene at this 
SE hs 44 45 4d 44. 06 00 U5 be ¥E 08. 08 2,000 
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Assessment of the City 
Year ended December 31, 1930 .. .. .. .... .. £5,144,201 
Year ended December 31, 1936 .. .. .. .. .. 4,381,126 


Decrease during depression period of six years .. £763,075 


This reduction in valuation represents a loss of 
revenue, on a rate of 2/- in the #, of .. .. . £76,307 
Equivalent to a rate, based on 1930 assessment, of 
approximately 3d. in £. 
Notwithstanding this heavy drop in revenue, the 
Council has balanced its budget annually, main- 
taining roadways and other public works at a high 
state of efficiency and, in addition, effected a reduc- 
tion in rates of 1d. in £ during the period in 
question. 


Loan Liability 
ET Sa ks ce oy we 6 ud 06 ce oe ee 
SS Eee 


Representing repayments from Sinking Fund of .. £560,459 


Sinking Fund 

The Council sets aside from revenue, annually, sinking fund 
contributions at the rate of 14% of the Council total loan liability. 
The amount to the credit of the Corporation Loans Sinking Fund 
at December 31 last was £587,802, representing 16% of the total 
loan liability. 

The book value of Corporation buildings and properties is 
£3,602,750, approximately £500,000 greater than the Council's 
net loan indebtedness. 


Fire Insurance Fund 

For many years the Council carried portion of its fire risk ina 
special fund built up by contributions from general revenue, and due 
to the fact that no serious fires have occurred in the buildings 
covered, the fund has accumulated to the extent of £67,000. As the 
income from investments of the fund is more than sufficient to pay 
the total premiums on the first insurance of all Corporation proper- 
ties, the practice of placing certain risks with the fund has been 
discontinued and the whole of the insurances effected through 
insurance companies, the total premiums being paid from the income 
of the fund. By this means the Town Fund has been relieved of 
an annual payment of £2,500. 


Public Works 
Construction, maintenance, cleaning and lighting of road and 
footpaths. 
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Construction and maintenance of bridges. 

Provision of adequate drainage facilities. 

Removal and destruction of household refuse. 

The council maintains its own quarries, asphalt plant, garage, 
workshops and destructor. 


Road Construction 


For many years the method of road construction consisted, 
principally, of woodpaving costing, approximately, £1/15/- per 
square yard. To-day, however, asphalt roads on concrete and 
penetrated macadam have been substituted, thereby reducing 
costs to amounts varying from 17/- to 10/- per square yard. These 
improved methods of construction, in addition to savings in cost 
of over 100%, provide practically dustless roads, add materialiy 
to the cleanliness of the city, and has reduced maintenance costs 
to a minimum. 


Footways 
Footways were originally constructed of tarpaving at a cost of 
3/6 per square yard, with an effective life of five to six years, 
whereas the present type of sheet asphalt costs 2/3 per square 
yard and lasts for approximately twelve years. 


Cleansing of Streets and Rights of Way 


A staff of 200 men and boys, together with a fleet of motor- 
driven street-sweeping, flushing and refuse-collecting machines, 
are employed to cleanse the 185 miles of streets and lanes under 
the Council’s control, which is performed between 11.30 in the 
evening and 7 in the morning. Traffic conditions preclude the 
performance of this work during the daytime, but, in order to 
alleviate the nuisance caused by litter, some 35 orderly boys with 
hand-trucks are employed during the daytime collecting paper and 
rubbish from the city streets. 

To give some idea of the litter removed in this way it is interest- 
ing to note that between 5 in the evening and the time when the 
places of entertainment open at 8 o’clock, approximately 18 truck- 
loads of cigarette packets, newspapers, wrappings, etc., are removed 
from the theatre area alone. The mechanical plant, which, by the 
way, is the largest and most up-to-date of any employed in the 
British possessions in the Southern Hemisphere, operates con- 
tinuously ; during the night-time in the city area, and during the 
day in the outer and residential districts, covering approximately 
a million square yards and using 36,000 gallons of water and 40 
gallons of phenyle daily. From the waste paper baskets distributed 
through the city one motor truck of refuse is collected daily, while 
8,000 truck-loads of sweepings are annually removed from the 
streets and utilised in the Council’s various parks and gardens. 


Refuse Destruction 
The Council’s incinerator, erected 30 years ago at a cost of 
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£26,000, is continuously in operation and deals with 30,000 tons 
of refuse annually. 

In addition to household refuse the materials destroyed in this 
manner include: 

Meat and fish supplies condemned by the health authorities, 

Banned literature, opium, etc., seized by the Customs authori- 
ties. 

Used tramway and railway tickets. 

Incidentally, it is interesting to note that figures of historical 
celebrities such as the “Queen of Sheba,” “Napoleon Bonaparte,” 
“Peter the Great,’ “Ned Kelly,” and a host of others, were 
reduced to ashes in the furnaces of the incinerator when the Bourke 
Street Wax Works were abolished some years ago. 

The residue from the furnaces produces annually 7,500 tons of 
solid material used for filling waste land and 15% of hard clinker, 
which is crushed and screened for use as building material. 

The heat generated produces steam, which is used for: 

Sterilising bristles used for tooth, hair and all classes of 
brushes. 

Sterilising imported wool, returned wheat bags and mutton 
wraps before distribution. 

Sterilising hospital bedding and clothing in cases of epidemics. 

The steam is also supplied to the Council’s power house adjoin- 
ing for use in generating electrical energy. Large quantities of 
soot from the furnace chimney are used as a base for the prepara- 
tion of powder for disinfecting city drains and refuse pits. 


Parks and Gardens 


Repeated requests are made through the columns of the press 
for provision of additional parks and gardens in the city, and it 
will, therefore, interest you to learn that, in regard to open spaces, 
Melbourne is almost unique, park lands occupying 1,709 acres, 
comprising, approximately, one-quarter of the entire area of the 
city. 

You will probably be familiar with the names and situation of 
the various parks and gardens under the Council’s control, but 
you may not be conversant with the numerous facilities provided 
by the Council in such parks for the benefit and enjoyment of 
citizens. Among the foremost are: 

18 fully-equipped playgrounds. Total attendances in 1936, 
600,000. 

22 tennis courts, 20 of which are electrically lit for night play. 

150 cricket pitches, accommodating 270 clubs. 

57 football, hockey and lacrosse grounds used by about 10 
teams. 

The enjoyment of these facilities has, in the past, been restricted 
by the absence of proper accommodation for the players, and the 
Council has recently erected in Royal Park and Fawkner Park 
up-to-date dressing pavilions equipped with hot and cold showers 
capable of accommodating : 
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At Royal Park—6 clubs and umpires. 
At Fawkner Park—30 football and 60 cricket clubs. 

During the summer months band performances are rendered in 
Fitzroy, Alexandra, Flagstaff and Carlton Gardens on Sunday 
afternoons, towards the cost of which the Council gives a subsidy 
of £1,000 per annum. The attendances during 1936 were estimated 
at 52,000. 

In 1929 the Council erected a Conservatory in the Fitzroy 
Gardens, and the floral displays arranged by the Curator have 
been greatly appreciated by the public, as is evidenced by the atten- 
dances, which average over 250,000 annually. A collection box 
is provided in which contributions may be deposited for the Lord 
Mayor’s Fund for metropolitan hospitals and charities, the amount 
received to December 31 last totalling £2,800. The staff raises 
and distributes 600,000 seedlings annually for transplanting in the 
various parks and gardens. 

Markets 


Of the markets conducted by the City Council special interest 
attaches to the Queen Victoria Market, established by the Council 
at a cost to date of £278,000, which is an institution in itself; and 
it has been said there is no market in any other part of the world 
to equal it. It is both a wholesale and retail market dealing in fruit, 
vegetables, meat, dairy produce, fish, rabbits, and, to a lesser 
degree, groceries, clothing, etc., and it is no exaggeration to say 
itis Melbourne’s greatest trading centre. 


Wholesale Market 
The wholesale market, comprising over 1,000 stands, commences 
at 4 a.m. and continues until about 7 or 8 a.m., and if you were 
to visit the market during this time you would be amazed at the 
scenes of business activity to be witnessed on all hands. During 
the operation of the market between 3,000 and 4,000 motor and 
horse-drawn vehicles are congregated in and around the market, 
presenting a traffic problem equal to that in the heart of the city 
during peak periods, necessitating a special staff of traffic control 
officers. Market gardeners and orchardists operating at the market 
travel from 30 to 60 miles with their produce, and you would find 
it hard to credit the enormous quantities of commodities that 
change hands at one of these morning markets, which aggregate 
in the vicinity of 1,000 tons. The following quantities will give 
you some idea of a normal morning turnover: 
150,000 Cauliflowers 
145 tons of potatoes 
10 tons of onions 
37 tons of peas 
20,000 cases of fruit 
200,000 daffodil blooms 
The growers pay 26/- per quarter for a stand, equivalent to 
8d. per market day. 
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Retail Market 


The retail market stallholders follow the growers and occupy 
the same stalls until 2 p.m., the fee for retail stalls being 2/6 per 
day. In addition to fruit and vegetables, groceries, clothing, furni- 
ture, etc., are offered for sale, and these markets are patronised by 
thousands of citizens, especially on Friday afternoons and evenings, 
and it is quite a common sight to see hand-trucks and perambulators 
requisitioned to transport purchases. 


Meat and Dairy Produce Section 


You may not have visited, but have probably heard of, the meat 
and dairy produce section of the market; but have you any con- 
ception of the weekly turnover of these stallholders? 

It is estimated the butchers sell 2,000 carcasses, or about 150 tons 
weight of meat in a week. One butcher has taken £250 in a day; 
another stallholder, during the warm months, sells from ten to 
twelve tons of small goods a week. The sales of one fishmonger 
have amounted to 6} tons a day, the total daily turnover of the 
six stalls aggregating 15 tons of fresh fish. Details of sales from 
other stalls are as follow: 

6,500 pairs of rabbits per week 

5 tons of butter per week 

24 tons of bacon per week 

14 tons of cheese per week 

300 dozen eggs per week. 

A dealer in biscuits has taken £45 in a day, representing the sale 
of 200 tins, and the takings of some confectionery stallholders 
for one day would equal the weekly turnover of many suburban 
businesses, the sales amounting to as much as £40. 


Town Hall 


Everyone is familiar with the Town Hall and Administrative 
buildings. The main concert hall, which is mechanically heated 
and ventilated, has a seating capacity for 2,500 persons. The 
grand organ, complete with every modern mechanical and tonal 
improvement, was installed after the fire of 1925 at a cost of 
£39,000. This organ occupies a floor space of 1,900 square feet, 
and the height over all is 32 feet. It contains over 300 miles of 
wiring and 7,022 pipes, the largest of which is 32 feet long, with 
a girth of 9 feet 8 inches. 

The Administrative building and land, which are freehold, cost 
£200,000. The Council Chamber itself, furnished with hand-carved 
Australian timber and stone, is well worth inspection. 


Healih 


This branch of the Council’s activities is administered by a full- 
time Medical Officer of Health and a staff of fully-qualified male 
and female inspectors, whose duties, among other matters, includes 
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the inspection and registration of boarding, lodging and eating 
houses, offensive trades and dancing saloons, in addition to the 
supervision of matters relating to health and hygiene in factories 
and public buildings. The Council has also established five baby 
health centres under the direction of medical officers and child 
welfare nurses, where free advice and instruction is given. Free 
milk and cod liver oil are distributed to persons in necessitous 
circumstances at a cost of approximately £2,400 per annum. Rat 
destruction is of great importance to the health ef the community. 
During 1936, 1,928 premises were visited by the Council rat gang, 
and 8,900 rats and mice were destroyed. In addition, the Council 
contributes towards the cost of maintenance of the following 
institutions : 


Infectious Diseases Hospital .. .. £10,000 per annum. 
Heatherton Sanatorium .. .. .. 1,300 per annum 
Ambulance Service .. .. .. .. 500 per annum 


Electric Supply 

The City Council was the pioneer of the generation of electrical 
energy in Victoria, the undertaking being established in 1891. 
For many years operations were conducted at a loss, and it was 
not until 1904 that the first appropriation towards the redemption 
of the capital outlay was made to the Town Fund. In 1895 the 
charge for the supply of electrical energy for lighting purposes 
was 6d. per unit and the gross income £9,800. The present tariff 
is 3d. per unit (with reductions according to consumption), the 
charge for power and heating ranging from 14d. to 3d. per unit, 
the gross annual revenue amounting in 1936 to over £702,000. The 
following figures relating to the finances of the undertaking should 
be of special interest : 


Total capital Expenditure .. .. is: naar ere 
Depreciation contributions and sales a plant .. 1,860,881 


Net Capital Outlay .. .. .. 2. 2 2s os oe 1,467,517 


Loan Indebtedness .. .. .. .. 2. we we ee oe 500,000 
Accumulated Sinking Fund se se «es ro 


Contingency Reserve .. .. .. .. .. 161,670 
423,377 


Net Capital Liability .. .. 2. 0. 25 00 20 os 76,623 
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Conclusion 


In addition to the activities and undertakings I have referred) 
to, the City Council controls: j 

Abattoirs and Cattle Markets. 

Licensing of taxi cabs and motor omnibuses. 

Traffic Control and Building Regulations. 

Public Swimming Baths. 

Weights and Measures and Public Weighbridges. 
But time will not permit of a detailed description of these activities} 
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